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OFFICERS, 1913. 



FresidenL 
JOHN C. HAMMOND. 

Vice-Presidents. 
WILLIAM H. BROOKS. WILLIAM H. NILES. 

JAMES E. COTTER. HERBERT PARKER. 

SAMUEL K. HAMILTON. JOSEPH B. WARNER. 

. . ^J^eoretary. 
JAMES A. LOWELL. 

Treasurer. 
CHARLES E. WARE. 



Eo^cutive 
HoLLis R. Bailey. 
Henry H. Baker. 
Charles Nbal Barney. 
Paul R. Blackmur. 
Charles E. Burke. 
James B. Carroll. 
Charles W. Clifford. 
William A. Davenport. 
David A. Ellis. 
Lee M. Friedman. 
Robert O. Harris. 



Committee. 

Gardner K. Hudson. 
Henry F. Hurlburt. 
James F. Jackson. 
Melvin M. Johnson. 
Thomas J. Kenny. 
Charles S. Lilley. 
John W. Mason. 
Oliver Prescott. 
George S. Taft. 
Ezra R. Thayer. 
John J. Winn. 
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COMMITTEES OF THE MASSACHUSETTS BAR 
ASSOCIATION FOR THE YEAR 1913. 



Committee on Membership, 

Robert Homans, Chairman Boston. 

Charles N. Barney ....... Lynn. 

Hon. William A. Burns Pittsfield. 

Hon. Calvin Coolidge Northampton. 

Charles K. Darling Boston. 

J. B. Ferber Boston. 

Fred T. Field Boston. 

George A. Flynn Boston. 

Frank M. Forbush, Secretary .... Boston. 

William C. Mellish Worcester. 

William C. Parker New Bedford. 

Committee on Legislation. 

David A. Ellis, Chairman Boston. 

Henry H. Baker Hyannis. 

Elisha H. Brewster Springfield. 

Francis Burke Boston. 

Francis J. Carney Boston. 

Charles M. Davenport Boston. 

Frank W. Grinnell, Secretary .... Boston. 

Hon. C. C. King Brockton. 

ART^UR Lord Boston. 

Hon. Henry T. Lummus Lynn. 

James J. Myers , . Boston. 

John F. Noxon Pittsfield. 

John H. Peck Boston. 

Amos T. Saunders ." . Clinton. 

David F. Slade Fall River. 

Committee on Legal Education. 

HoLLis ft. Bailey, Chairman . . .* . Boston. 

Brooks Adams ; . Boston. 

Arthur M. Alger Taunton. 

Samuel C. Bennett Boston. 

Ezra R. Thayer . Cambridge. 
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Cohmittee on. JudicicU Appointments. 

Robert P. Clapp, Chairman .... Boston. 

James E. Cotter Boston. 

Walter Coulson Lawrence. 

James P. Doran New Bedford. 

Robert Luce Boston. 

William G. McKechnie Springfield. 

Ralph A. Stewart Boston. 

Henry Wheeler Boston. 

Frederick N. Wier LowelL 

Committee on Grievances. 

L. Elmer Wood, Chairman Fall River. 

Clifford S. Anderson Worcester. 

Elias B. Bishop Boston. 

Arthur H. Brooks Boston. 

Robert G. Dodge Boston. 

James L. Doherty Springfield. 

William H. Dunbar Boston. 

Franklin T. Hammond Boston. 

John W. McAnarney Boston. 

James E. McConnell Boston. 

Charles E. Shattuck Boston. 

William B. Sullivan Boston. 

Joseph Wiggin Boston. 

S. R. Wrightington, Secretary .... Boston. 
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6 MASSACHUSETTS BAR ASSOCIATION. 

[In 1911 the Massachusetts Bar Association', which had been 
organized as a voluntary association, was incorporated.] 

CHARTER, 



STfie CommonlDealtf) of JWassacj^usetts. 

^e it ftnouin that whereas Alfred Hembnway, Charles E. Ware, 
Robert Homans, William H. Niles, Robert A. Knioht, William H. 
Dunbar, Hollis R. Bailey, Leb M. Friedman, Frederick N. Wier, 
Paul R. Blackmur, T. Hotby Gaoe, Henry H. Baker, Robert G. 
Dodge, James R. Dunbar, Jambs H. Vahey, Patrick M. Keating, James 
M. Swift, Joseph B. Warner, James E. Cotter, Samuel K. Hamilton, 
Herbert Parker, Alden P. White, John C. Hammond, William H. 
Brooks, Charles E. Hibbard, Richard W. Irwin and Frederick L. 
Greene .have associated themselves with the intention of forming a corpora- 
tion under the name of the 

MASSACHUSETTS BAR ASSOCIATION, 

for the purpose of cultivating the science of jurisprudencie, of promoting 
reform in the law, of facilitating the administration of justice, of furthering 
uniformity of legislation throughout the Union, of upholding the honor of 
the profession of law, and encouraging cordial intercourse among the 
members of the Massachusetts Bar ; and have complied with the provisions 
of the statutes of this Commonwealth in such case made and provided, as 
appears from the certificate of the President, Treasurer, Clerk or Secretary, 
and Executive Committee of said corporation, duly approved by the Com- 
missioner of Corporations and recorded in this office : 

I^OU), ^htxtfvtty I, Albert P. Langtry, Secretary of the Commonwealth 
of Massachusetts, ©o i^etelip Cettifp that said Alfred Hemenway, Charles 
E. Ware, Robert Homans, William H. Niles, Robert A. Knight, 
William H. Dunbar, Hollis R. Bailey, Lee M. Friedman, Frederick N. 
WiER, Paul R. Blackmur, T. Hovey Gage, Henry H. Baker, Robert G. 
Dodge, James R. Dunbar, James H. Vahey, Patrick M. Keating, James 
M. Swift, Joseph B. Warner, James E. Cotter, Samuel K. Hamilton, 
Herbert Parker, Alden P. White, John C. Hammond, William H. 
Brooks, Charles E. Hibbard, Richard W. Irwin and Frederick L. 
Greene, their associates and successors, are legally organized and estab- 
lished as, and are hereby made, an existing corporation under the name of the 

MASSACHUSETTS BAR ASSOCIATION, 

with the powers, rights and privileges, and subject to the limitations, duties 
and restrictions, which by law appertain thereto. 

Witntpil my official signature hereunto subscribed, and 

©the Great Seal of the Commonwealth of Massachusetts 
hereunto affixed, this twenty-first day of June in the 
year of our Lord one thousand nine hundred and eleven. 
ALBERT P. LANGTRY, 

Secretary of the Commonwealth. 
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BY-LAWS. 



I. — Membership . 

The present members of the Association are hereby made and 
declared to be members of the Association as a corporate body, 
and shall be enrolled as snch by the Secretary. 

Such membership shall continue until death, expulsion for non- 
payment of dues or otherwise, or resignation in writing signed by 
the member and sent to the Secretary or Treasurer. 

Any member of the legal profession in good standing, practis- 
ing in the Commonwealth of Massachusetts, who shall have been 
at the Bar of this State at least five years, may become a member 
by vote of the Association (or of the Executive Committee) , 
upon recommendation of the Committee on Membership, and upon 
paying the annual dues of the current year within the period 
limited herein. 

The Judges of the United States Courts residing in this State, 
the Justices of the Supreme Judicial Court, the Justices of the 
Superior Court and the Judges of the Land Court shall, during 
their respective terms of office, be honorary members of this 
Association, and exempt from dues. 

Other honorary members may be elected by the Association. 

Candidates for membership must be proposed in writing by 
two members of the Association. Nominations shall be sent to 
the Secretary, and by him referred to the Committee on Member- 
ship. This Committee shall report to the Executive Committee 
or to the Association the names of all candidates recommended 
for membership. Five negative votes in the Executive Com- 
mittee, or fifteen negative votes in the Association, shall suffice to 
defeat an election. 

II. — Officers. 

The officers of the Association shall be a President, three or 
more Vice-Presidents, a (Secretary, a Treasurer, and an Executive 
Committee, which shall consist of the President, the last ex-Presi- 

(7) 
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8 MASSACHUSETTS BAR ASSOCIATION. 

dent, the Secretary, and tbe Treasurer, all of whom shall be 
ex officio mem Wi»8', 'together with twenty-one other members to be 
chosen, by the; Association. 

No meynber shall be eligible for the ofl3ce of President for more 
than one' year in succession. No_ member shall be eligible for 
^.taction to the Executive Committee, or appointment to any other 
standing Committee, for more than three years in succession. 
The President shall be chairman of the Executive Committee. 
There shall be upon the Executive Cooamittee one member at least 
representing each county. 

Tliere shall be the following standing committees appointed 
annually by the President : 

. Committee on Membership. 

Committee on Legislation. 

Committee on Legal Education. 

Committee on Judicial Appointments. 

Committee on Grievances. 

Committee on Nominations. 

Special committees may be appointed by the President on vote 
of the Executive Committee. 

III. — President. 

The President, or, in his absence, one of the Vice-Presidents, 
shall preside at all meetings of the Association. He shall 
appoint all standing committees except the Executive Committee 
within thirty days after the Annual Meeting and shall fill all 
vacancies. 

IV. — Executive Comm iltee . 

This Committee shall manage the affairs of the Association, 
subject to the provisions of the Constitution and By-Laws, and 
shall have all the powers of directors. 

V. — Treasurer, 

The Treasurer shall collect and, by order of the Executive 
Committee, disburse the moneys of the Association, and shall 
keep proper books of account, make reports at the Annual 
Meeting of the Association, or from time to time to the Executive 
Comrnittee, if. so required, and discharge such other duties as 
shall be required of him by the Association or the Executive 
Committee. 

He shall, at the expiense of the Association, give a surety 
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company bond for the proper performance of his duties in such 
sum and in such form as shall be required by the Executive 
Committee. 

The Treasurer's report shall be audited annually, before its 
presentation to the Association, by two members of the Executive 
Committee, appointed by the President. 

VI. — Secretary, 

The Secretary shall keep a record of the proceedings of the 
Association, and notify officers and members of committees of 
their election or appointment ; shall issue notices of all meetings, 
and keep the seal of the Association, and discharge such other 
duties as shall be required of him by the Association, or by the 
Executive Committee. The Secretary shall have all the powers of 
a Clerk. 

VII. — Committee on Member sliip. 

The Committee shall consist of eleven menibcrs. They. shall 
consider and pass upon all nominations for membership and shall 
report thereon to the Executive Committee or to the Association. 

VIII. — Committee on Legislation, 

The Committee shall consist of fifteen members. It shall be 
the duty of this Committee to consider and report to the Associa- 
tion, or to the Executive Committee, such amendments of the law 
as in its opinion should be adopted ; also to scrutinize proposed 
changes of the law, and, when necessary, report upon the same ; 
also to observe the practical working of the judicial system of the 
State, and recommend, by written or printed report, from time to 
time, any changes therein which observation or experience may 
suggest, and, when authorized by the Association or the Executive 
Committee, appear before the Legislature or its committees in 
behalf of the Association, to introduce, advocate, or oppose 
proposed legislation. 

This Committee shall also consider all matters pertaining to 
uniformity of legislation and shall co-operate with the Commis- 
sioners on Uniform Legislation and others to procure the enact- 
ment of uniform legislation throughout the United States. 

They shall make a report at the Annual Meeting of the 
Association on all matters of importance pertaining to legislation 
and law reform. 
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10 MASSACHUSETTS BAR ASSOCIATION. 

IX. — Committee on Legal Education, 

The ComiQittee shall consist of five members. It shall be the 
duty of this Committee to consider and report matters pertaining 
to legal edacation and admission to the Bar, so that a high stand- 
ard of legal attainment and character in the profession may be 
encouraged. 

X. — Committee on Judicial Appointments, 

The Committee shall consist of nine members. It shall be the 
duty of this Committee to further in all proper ways the appoint- 
ment of suitable men to judicial office, to the end that the office of 
Judge may be rendered one of dignity and respect, with proper 
emolument, and that lawyers of high character, sound learning, 
wide experience, and judicial temperament may be placed upon 
the Bench. 

XI. — Committee on Grievances, 

The Committee, shall consist of fifteen members. This Com- 
mittee may receive and hear all complaints preferred against any 
member of the Bar for misconduct in his profession, provided the 
same be in writing, plainly and specifically stating the matter 
complained of, and subscribed by the complainant; and with the 
approval of the Executive Committee it shall take such action 
thereon in the name of the Association as may be deemed proper. 

It shall have like power in the matter of expelling any member 
of the Association. 

XII. — Committee on Nominations, 

The Committee shall consist of nine members. The Committee 
shall meet not less than thirty days before the Annual Meeting, 
and shall nominate at the Annual Meeting a President, Vice- 
Presidents, Secretary, Treasurer, and Executive Committee. 
They shall notify the Secretary of such nominations, so that the 
notice of the Annual Meeting may contain a list of such nomina- 
tions. 

Other nominations in writing may in like manner be made for 
any of such offices by not less than nine members of the 
Association. 

XIII. — Meetings. 

Tlie Annual Meeting of the Association shall be held in the 
month of December at such time and place as the Executive Com- 
mittee shall determine. 
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Special meetings may be called at any time by the President or 
Executive Committee of their own motion ; and shall be called by 
the Secretary upon the request of fifty members, in writing, 
specifying the purpose thereof. At such special meeting no busi- 
ness shall be transacted except such as shall be specified in the 
notice thereof. 

The Executive Committee and the Committee on Legislation 
shall meet in joint session not less than two weeks before such 
Annual Meeting, and shall prescribe such subjects for considera- 
tion at the Annual Meeting as said committees shall deem 
advisable. Due notice of the time and place of the Annual 
Meeting shall be given to each member of the Association by a 
notice which shall specify the matters to be brought before the 
Annual Meeting, as ordered by said committees. The actual 
expenses of said Executive Committee and said Committee on 
Legislation, when certified by the chairmen of said committees, 
respectively, shall be paid by the Association. 

Nothing herein contained shall prevent the consideration at the 
Annual Meeting of any other business that may be regularly 
brought before it. 

Each county, city, or local Bar Association of this State may 
annually appoint delegates, not exceeding three in number, to 
attend the meeting of this Association. Such delegates, if not 
regular members of this Association, shall be entitled to all the 
privileges of membership at and during the said meeting, except 
that of voting. 

XIV. — Quorum. 

At any meeting of the Association those present shall constitute 
a quorum. At a meeting of the Executive Committee or any 
standing committee whose membership exceeds ten, one-third shall 
constitute a quorum. Three members shall constitute a quorum 
of any committee whose membership is ten or less. 

XV. — I>?4e«. 

Each member shall pay five dollars to the Treasurer as annual 
dues and the same shall be payable on the first of January in each 
year. 

Any member in arrears for more than one year shall be dropped 
from the roll of membership, but upon payment of arrears, and 
upon written application, may be reinstated by the Committee on 
Membership. 
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XVI. — Elections. 

At each Annual Meeting there shall be elected the officers of 
the Association, who shall hold their offices from the close of one 
Annual Meeting until the close of the succeeding Annual Meeting, 
or until their successors are elected. 

In case of a vacancy in any office it shall be filled by appoint- 
ment by the Executive Committee. 

XVII. — Amendment of By-Laws. 

These By-Laws may be altered or amended by a vote of two- 
thirds of the members present at any Annual Meeting, or special 
meeting called for the purpose, but no such change shall be made 
at any meeting at which less than thirty members are present. 
Notice of any proposed change shall be contained in the call of 
the meeting:. 
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OFFICERS, 1912. 



President. 
CHARLES W. CLIFFORD. 

Vice-Presidejits. 
WILLIAM H. BROOKS. SAMUEL K. HAMILTON. 

JAMES E. COTTER. JOHN C. HAMMOND. 

JAMES R. DUNBAR. HERBERT PARKER. 

Secretary, 
ROBERT HOMANS. 

Treasurer. 
CHARLES E. WARK. 

Executive Committee, 

HoLLis R. Bailey. Henry F. Hurlburt. 

Henry H. Baker. Andrew J. Jennings. 

Paul R. Blackmur. Robert A. Knight. 

Loyed E. Chamberlain. John W. Mason. 

Robert G. Dodge. William H. Niles. 

William H. Dunbar. James M. Swift. 

Lee M. Friedman. George S. Taft. 

T. HovEY Gage. James H. Vahey. 

Frederick L. Greene. Joseph B. Warner. 

Charles E. Hibbard. Alden P. White. 
Frederick N. Wier. 

(13) 
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NOTICE OF ANNUAL MEETING. 



To the Members of the Massachusetts Bar Association : 

The annual meeting of the Massachusetts Bar Association will 
be held in Springfield, Thursday and Friday, December 19 and 20, 
1912. 

The Association will first meet in the Court House at Spring- 
field at 2.20 P.M. on Tharaday, December 19. At that time the 
Committee having charge of the painting of a portrait of ex-Chief 
Justice Enowlton will present the portrait to the Association for 
hanging in the Court House. Hon. Charles C. Spellman, Chair- 
man of the County Commissioners of Hampden County, will 
receive the picture and brief addresses will be made by gentlemen 
of the Hampden Bar. 

At 4 P.M. Thursday, December 19, Charles W. Eliot, LL.D., 
President emeritus of Harvard University, will deliver an address 
at the Court House to the members of the Association. 

At 7 P.M. Thursday, December 19, dinner will be served by the 
Association at the Hotel Kimball, Springfield. Any member of 
the Association may invite one or more guests to the dinner and 
can obtain tickets for such guests from the Secretary upon pay- 
ment of $3 for each ticket so obtained. Evening diess, at the 
dinner, will be optional. 

At 9 A.M. Friday, December 20, the Association will meet at 
the Hotel Kimball to listen to the annual address of the President, 
to elect oflScers for the ensuing year, and then to proceed with 
the reports of the standing committees and such other regular 
business as may properly come before the meeting. At the con- 
clusion of the regular business the Association will consider the 
special subject prescribed for consideration at the annual meeting 

(16) 
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16 MASSACHUSETTS BAR ASSOCIATION. 

by the Executive Committee and the Committee on Legislation 
under the provisions of Article 13 of the By-laws, being for this 
year: "How shall the high standard of the professional honor of 
the bar be best maintained.'* 

At 1 P.M. Friday, December 20, t^he Bar Association of Hamp- 
den County has very courteously invited the Massachusetts Bar 
Association to luncheon at the Hotel Kimball. 

At 11.50 A.M. Thursday, December 19, the Boston & Albany 
Railroad has arranged that a section of one of its regular trains 
shall leave the South Station, Boston, for Springfield. This train 
will stop at Worcester at 12..'>0 p.m. One or more Pullman cars 
will be reserved in this train for the Association and a dining 
car will also be attached thereto. The members travelling on this 
train will pay $2.50 from Boston for railroad and Pullman fares, 
not including lunch in the dining car. This charge will be col- 
lected on the train. Upon arrival at Springfield special electric 
cars will carry members of the Association to the Court House. 
Arrangements will be made to have baggage sent from the station 
at Springfield to the hotel. The headquarters of the Association 
will be at the Hotel Kimball and rooms will be reserved there or 
at any other hotel in Springfield for all members desiring accomo- 
dations for the night of Thursday, December 19. No special 
arrangements will be made for the return of members from Spring- 
field. The charges of the Hotel Kimball for rooms are as follows : 
For double room with bath, $4 and $5 ; for double room without 
bath, $3. For single room with bath, $2.50 and $3 ; for single 
room without bath, $1.50 and $2. 

As it is of the utmost importance that the Executive Committee 
should know as promptlj^ as possible how many will attend the 
dinner, how many desire rooms reserved for them in Springfield, 
and how many will come to the lunch on Friday, December 20, 
each member is asked to fill out at once and return to the Secretary 
the enclosed postal card. Those who signify their intention of 
attending the dinner will receive in due course, free of charge, 
a ticket of admission. 

The Committee on Nominations has made the following nomina- 
tions for oflScers : 
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For President : 
John C. Hammond. 

For Vice-Presidents : 
William H". Brooks. William H. Nilks. 

James E. Cotter. Herbert Parker. 

Samuel K. Hamilton. Joseph B. Warner. 

For Secretary : 
James A. Lowell. 

For Treasurer: 
Charles E. Ware. 

For Executive Committee : 
Hollis R. Bailey. Gardner K. Hudson. 

Henry H. Baker. Henry F. Hurlburt. 

Charles Neal Barney. James F. Jackson. 

Paul R. Blackmur. Melvin M. Johnson. 

Charles E. Burke. Thomas J. Kenny. 

James B. Carroll. Charles S. Lilley. 

William A. Davenport. John W. Mason. 

David A. Ellis. Oliver Prescott. 

Lee M. Friedman. George S. Taft. 

Robert O. Harris. Ezra R. Thayer. 

John J, Winn. 

Other nomiDatioDs for any of the above offices may be made 
Id writing by not less than nine members of the Association. 

The Executive Committee has great hope tiiat by holding the 
annual meeting in Si)ringfield, the usefulness of the Association 
will be greatly enlarged. It earnestly requests a large attendance, 
not only for the sake of the Association, but also to show the 
respect of the Bar for ex-Chief Justice Knowlton. 

ROBERT HOMANS, Secretary, 

53 State St., Boston. 
December 4, 1912. 
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THIRD ANNUAL MEETING. 



Pursuant to the foregoing call, the third annual meeting 
of the Massachusetts Bar Association and other exercises in 
connection therewith were held at Springfield, Thursday 
and Friday, December 19 and 20, 1912. 

In accordance with the arrangements announced in the 
notice for the meeting, a party of over fifty members went 
from Boston to Springfield by special train, being joined at 
Worcester by a delegation from that, city, and arriving at 
Springfield soon after 2 o'clock, where they were met at the 
station by a delegation of the Hampden County Bar. 

The company proceeded by special electric cars to the 
Hampden County Court House, where the exercises in con- 
nection with the presentation of the portrait of Honorable 
Marcus P. Knowlton, late Chief Justice of the Supreme 
Judicial Court, were held. 

PRESENTATION OF PORTRAIT OF HON. 
MARCUS P. KNOWLTON. 

The Association met in the main court room of the 
Hampden County Court House at ten minutes of 3 p.m. 
Seated on the bench were the President of the Association, 
Hon. Charles W. Clifford, of New Bedford ; Chief Justice 
Rugg of the Supreme Judicial Court ; Justices Dana, King, 
and Irwin of the Superior Court ; and Dr. Charles W. Eliot, 
President emeritus of Harvard University. 

(19) 
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A very large representation of the members of the Bar 
Association of Hampden County with many guests, were 
present. 

President CliflFord, in calling the meeting to order, spoke 
as follows : 

Members of the Massachusetts Bar Association^ and Guests : 

It is with great pleasure that the Massachusetts Bar 
Association holds its annual meeting in this beautiful and 
busy city and thus emphasizes the fact that it is a State and 
not a local organization. When we remember also the great 
lawyers of our State who have hailed from Western Massa- 
chusetts — Strong, Sedgwick, Dewey, Briggs, Ashmun, 
Bliss, Chapman, Vose, Wells, Colt, Charles and William 
Allen, Dawes, Robinson, Stearns, and, closest of all to me, 
James M. Barker — we feel that here at least we are in a 
congenial atmosphere. Especially to-day do we find satis- 
faction in the fact that we have been enabled to use this 
occasion to do honor to one who by faithful service in the 
highest judicial position has earned the respect and admi- 
ration of us all. A year ago the Association appointed a 
committee to secure a portrait of Chief Justice Knowlton to 
hang in this court room. I understand that Committee is 
ready to report and I recognize Attorney-General James M. 
Swift, its chairman. 

ADDRESS OF PRESENTATION. 

By Attorney-General James M. Swift, Chairman of the Portrait 

Committee. 

My duty at this time will require but few words. In 
accordance with the vote of the Association at its last 
annual meeting, and to carry out the instruction therein 
given to procure for the Association portraits of the living 
former chief justices of our Supreme Judicial Court, Oliver 
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Wendell Holmes and Marcus P. Knowlton, President 
CliflFord appointed a committee of fifteen and did me the 
honor to name me as chairman of this committee. 

The members of the committee appreciated the impor- 
tance of the duty assigned to us, and although we knew that 
the proper performance of it would impose much thought 
and labor upon the members we gladly undertook the task 
as a labor of love. To be the active instrumentalities in 
providing not only for the present generation of lawyers 
and citizens, but for those living after us for generations to 
come, a suitable portrait of these great judges of our highest 
court while yet they are with us, so that the canvas may 
show indeed a "living likeness" of the countenance and 
form to us all so dear, was an inspiration to the members 
of the committee, compelling us to procure the best obtain- 
able for such memento — not alone that the committee 
might fully and properly discharge the duties so imposed 
upon us but that in so doing we might give to the Associa- 
tion a portrait that would worthily testify to the esteem, 
honor and affection the members of this great State associa- 
tion, comprising within its membership lawyers from all 
sections of the Commonwealth, feel in their minds and 
hearts for the great personality of the subject thus to be 
preserved for the inspiration of those of future years by the 
skilful hand and brush of the artist. 

Our committee held numerous meetings and considered 
the productions and qualifications of many artists. Chief 
Justice Knowlton himself expressed a decided preference for 
a certain artist, a fellow-townsworaan, whose work and 
abilities were known to him, and the committee, after 
investigation, were glad to be able to accord with his choice. 
So the commission to paint his portrait was given to Miss 
Irene E. Parmelee of this city. And now, after the neces- 
sary sittings, the work of the artist has been completed and 
the committee takes pride in being able to turn over to the 
Association the notable portrait of one of the greatest as 
well as one of the most modest chief justices who has ever 
presided over the deliberations of the Supreme Judicial 
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Court of Massachusetts, than which there is no greater nor 
more respected among the higher courts of the world. 

Funds for the payment of this portrait have been 
generously subscribed by members of the Association, and 
there remains for us, your committee, only the pleasant 
duty of turning over to the Association through you, Mr. 
President, the portrait ready to be placed in its permanent 
abiding place on the w^alls of the Springfield Court House. 

At a later appropriate occasion the portrait of Chief 
Justice Holmes will also be presented to the Association. 

So far as this portion of our task is concerned, the com- 
mittee feels that its work is well completed. 

As the'' Attorney-General concluded his address, the 
portrait of Chief Justice Knowlton, which had been con- 
cealed behind heavy draperies in the corner of the court 
room, was unveiled by Miss Mary Victoria Wesson, of 
Springfield, the entire- company rising and joining in hearty 
applause. 

President Clifford : The Association has listened to 
the report of this Committee with the greatest satisfaction 
and on behalf of the Association I accept the portrait. I 
desire to express the obligation which the Association 
recognizes, not only to the Committee and the donors, but 
to the artist, for work well done, for we must all feel that 
the perpetuation of the features of him who has proved 
himself the peer of the great jurists of the Commonwealth 
is not only a source of gratification to us, but is a blessing 
to those who shall come after us. When I remember the 
wide range of his court opinions as found in sixty-five 
volumes of the Massachusetts Reports dealing with the 
Andover Controversy, the assumption of risk, with Public 
Charities, the Charity Bequest Statute in the Stephen Salis- 
bury case, the Colonial ordinance for free fishing, the Gas 
Explosion in Boston, the police power of the State in the 
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Hawkers and Compulsory Vaccination cases, in the Vendes 
Limitation case and the Chinese Restaurant case, the legal 
status of real estate trusts, the incorporation of a railroad in 
diflerent States, the building of the Boston subways, the 
question of ultra vires in the ferry case and in the sale of 
the old Boston and Providence Station in Boston ; and the 
clear and convincing language in which his wise conclusions 
and the reasons for them have been expressed, I feel that 
no one can justly question his place in our judicial history. 

But as it is not alone for us but for our children, and our 
children's children, that his portrait will preserve his actual 
presence as he appears to us, I have been directed by the 
Executive Committee to transfer its custody to the County 
Commissioners of Hampden County with a request that 
they will for all time see to it that it suffers no harm, and 
that it may hang in this Court House as an inspiration to 
all who shall look upon it to emulate the virtues which have 
earned for Chief Justice Knowlton our respect, our venera- 
tion and regard. 

I call upon Mr. Spellman as Chairman of the County 
Commissioners to respond. 

ADDRESS OF ACCEPTANCE. 

By Hon. Charles C. Spellman, Chairman of the County Commissioners^ 
Hamijpdtn County. 

Mr. President^ Ladies^ and Gentlemen: 

This gathering, representing in a large measure the Massa- 
chusetts Bar Association, the attorneys of Western Massa- 
chusetts, and men from all parts of this Commonwealth, 
eminent in its educational, legislative, judicial and profes- 
sional departments ; the purpose for which it is assembled ; 
the exercises in connection therewith ; the honor it is con- 
ferring upon retired Chief Justice Knowlton of our highest 
court, is of special interest to the people of Hampden 
County. In this county Judge Knowlton was born, has 
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always lived, beloved, respected, and honored. In whatever 
public or private service he has honored this Comraonwealth, 
in greater measure has he honored this county. Whatever 
appreciation of those services by word or action is bestowed 
by others, adds to and increases the honor to this county. 

The action of the Massachusetts Bar Association in pro- 
curing and presenting this portrait carries with it an appre- 
ciation of the man, his abilities and his character, from a 
source best qualified to estimate these attributes, and must 
aflRord him the greatest honor and pleasure. 

Hampden County is justly proud of its contributions to 
the judiciary of the Comraonwealth. The long service of 
Mr. Justice Knowlton on the bench of the Superior Court 
and the Supreme Judicial Court, his prominence as chief 
justice, his gracious manners and gentlemanly courtesies on 
all occasions, have marked him as the particular object of 
its praise. 

Speaking as I do in an oflScial capacity for the people of 
the county, it seems best, in the discharge of the duties that 
have been assigned to me, that I should leave to those who 
have been selected for that purpose to speak of the charac- 
ter, qualities, and the distinguished services of the retired 
chief justice, notwithstanding my personal acquaintance 
with him for nearly fifty years would render that duty most 
pleasing. 

Hampden County is also proud of its marvelous increase 
and development. Two hundred and fifty years ago this 
year, in 1662, the west half of the territory belonging to 
the colony of Massachusetts Bay was established by the 
colonial General Court as a county, and named Hampshire. 
This territory had never before^been under county organiza- 
tion, and it comprised the west part of what is now Worces- 
ter County and all of what is now Berkshire, Franklin, 
Hampshire, and Hampden Counties ; later the town of 
Brookfield and adjoining towns were set off to Worcester 
County ; 150 years ago (1761)]Berkshire County was set ofi^, 
later Franklin, and finally, 100 years ago (1812), Hampden 
County, as it now stands, was set off from Hampshire, and 
on August 1, 1812, began its corporate existence. 
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This occasion may well be called its centennial celebra- 
tion. The thirteen other counties of the State had long 
been established, and Hampden started the youngest, the 
smallest and the least important in the family of counties, 
save the small island counties of Dukes and Nantucket. 

Then follow 100 years of wonderful prosperity ; in popu- 
lation from 24,000 to 231,000, a gain of 847 per cent, as 
compared with a State gain of 614 per cent. No other 
county except Suffolk, whose territorial additions prevent 
comparison, and Middlesex, with its 11 cities, and 43 pros- 
perous towns, exceed this gain. In valuation, in the same 
time, Hampden has increased more than any other county. 
A carefully figured comparison of county valuations from 
1860 to 1910, the past 50 years, shows that Hampden has 
increased more than 700 per cent, with Middlesex, Suffolk, 
and the others following at a much lower figure. In this 
room you behold the portraits of four justices of the 
Supreme Judicial Court, two of them chief justices, all 
selected in the last 100 years from the bar of Hampden 
County. Both chief justices were born in this county, and 
all were long practitioners at this county bar. What other 
counties in this Commonwealth have been thus honored? 

Thus by increased population, material prosperity, 
judicial prefennent, educational advancement, physical, 
mental, moral, and social improvement, this county now 
stands above many others, and first among its equals. 

Mr. President, this county, then, is pleased, willing and 
able to discharge the trust imposed upon it by the donation 
of this beautiful, lifelike portrait of its distinguished judge. 
In the name of the county I receive and accept it ; hereafter 
it shall orn.'iment the walls of this public court room, that 
the citizens of the county may see and admire it, that the 
attorneys here engaged in legal contests, and the Court pre- 
siding, may receive some inspiration from its presence ; and 
although the portrait is voiceless as it here hangs, yet the 
recorded words expressed by the justice in his decisions in 
the Massachusetts Reports will speak (brever. 
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President Clifford : It is fitting that the Vice-Presi- 
dent of this Association from Springfield should speak to 
you at this time. I ask Mr. Brooks to address you. 

REMARKS OF WILLIAM H. BROOKS, 

President of the Hampden County Bar Association and Vice-President of 
the Massachusetts Bar Association. 

The original of this marvelous portrait, this speaking 
likeness, is, we are rejoiced to know, very much alive. 

It is true that like Cincinnatus he has retired from high 
place with mentality unimpaired. The accumulations of 
years have not obscured his mental vision. This is really 
an occasion for congratulation, for happiness, for good 
cheer. 

These are far from post-mortem exercises. We join in 
wishing the original Merry Christmas, and Happy New 
Year, and many returns of these days. And it seems to me 
that this is neither the time nor the place to attempt an 
extended analysis of the life, the character, the career, or 
the achievements of ex-Chief Justice Knowlton. Moreover, 
in the short time allotted to us but little can be said of the 
much that might be well said of this living, breathing, 
sentient personality. His innate modesty would deplore a 
eulogy. But in view of the invitation extended to me I 
feel that I cannot refrain from paying my own, simple, per- 
sonal, individual expression of tribute to him whom I have 
known for lo, these thirty-five years. 

It is fitting that this court room should be adorned by 
yonder painting, for this county was the scene of the greater 
portion of his professional activities, and although promoted 
to the Superior and subsequently to the Supreme Judicial 
Court, he has consistently retained his home and his citizen- 
ship in this city. 

For us his memory cannot be enhanced by portraiture, but 
for the generations who shall follow us, there is the depiction 
of an ideal judge and a noble inan, which may be, as the 
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original has been to us, an incentive in right directions to 
those of the profession who shall come after. 

It has been said that as a rule " A lawyer's fame is writ in 
water." I predict that the renown of Judge Knowlton will 
constitute an exception to that rule, and will not pass into 
oblivion. 

His footprints are indelibly in our reports. His fame 
will remain large and undiminished by mere lapse of time in 
the impress that he has made by the masterly, judicial 
opinions which he has rendered, and in the beneficent influ- 
ence which they will continue to wield. He was a human 
judge. A lover of justice and fair play ; always courteous, 
patient, tactful, helpful, but ever firm and serious. His 
kindliness to the young and the inexperienced practitioner 
is one of his noble and endearing traits. His capacity and 
inclination for extended intellectual exertion are proverbial ; 
his power of discrimination and difierenliation among the 
best. His opinions were certain and lucid. 

Moreover, unlike some others, he was a judge possessed 
of a fund of common or " hoss " sense, as it is called, with 
an ability to apply it to confronting complex problems. He 
had the courage of his convictions. He knew no class, no 
sect, no race, neither rich nor poor, neither man nor cor- 
poration. 

A distinguished Lord Chief Justice of England once said : 
" The Constitution does not allow reasons of State to influ- 
ence our judgments. We must not regard political con- 
sequences how formidable soever they may be. We are to 
say what we take the law to be. If we do not speak our 
real opinions we prevaricate with God and our own con- 
sciences." 

Those I believe are the sentiments of the subject of this 
portrait. 

^^ The rabble's bark did not make him hark." 

Nothing in his career could constitute to the most ardent 
faddist an excuse for judicial recall. 

We w^elcome this portrait with enthusiasm ; we express to 
the original our sincere hope that he for many years may 



Digitized by 



Google 



28 MASSACHUSETTS BAR ASSOCIATION. 

enjoy his well merited repose, and we extend to him our 
regard and affection. 

President Clifford : We shall be happy to hear from 
the District Attorney of this district, Mr. C. T. Callahan, 
of Holyoke. 



REMARKS OF HON. CHRISTOPHER T. CALLAHAN, 

District Attorney of the Western District. 

Mr. President^ Your Honors^ and Brethren of the Bar : 

It is appropriate and gratifying that the lawyers of this 
county should share in these exercises in honor of the great 
Chief Justice w^ho is enjoying the remarkable experience of 
receiving from his fellow men while he yet lives the respect, 
the praise, and the ceremonial approbation of a life-work 
usually reserved for the illustrious dead. To say that we 
do not fear to exalt him so and now is to record our solemn 
judgment that his greatness and goodness of character will 
abide with him in his remaining years — and may they be 
many, happy, and prosperous — even as they have distin- 
guished him among men in the past. It is given to few to 
receive such a dignity, and we doubly honor him by con- 
ferring it upon him while he is still with us. We, his 
fellow members of the Hampden County bar, are forbidden 
by the prescribed brevity of our tributes to contribute more 
than a leaf to this fine chapter of his career. And we 
neither demur nor except, for this is the day of the bar of 
all Massachusetts, and it is fitting that its voice should 
dominate the event. 

Much has been said, and will be said, of his profound 
and tenacious knowledge of the law, of his remarkable 
power of analysis, of his serene but persistent and fruitful 
industry in the library, of the robust and stable qualities of 
his mind, which enable him to perceive the truth, not 
falteringly, not doubtfully, but with certitude, and of the 
well-ordered arrangement of the topics in his opinions and 
his plain and lucid style. Marcus P. Knowlton has been 
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blessed with all these attributes and habits, and has 
employed them without stint in his work on the bench. 
When he retired, he would have been immodestly modest if 
he were not conscious of having rendered high and honor- 
able service to the bench, the bar and the public of the 
Commonwealth. At all events, we are conscious of it, and 
are here to say so. 

But my particular tribute is to the old-fashioned, unwav- 
ering democracy which characterized his judicial work. It 
was not the impatient democracy of good intention and of 
disastrous performance ; nor was it the sort of democracy 
that restricts the application of its principles to a favored 
few. This man's judicial democracy rested on the rule, 
stated by the fathers, of equal and exact justice to all and 
special privilege to none, and no one who has read his 
opinions can say that he has not applied the rule to his 
interpretation of the law and to the causes before him. I 
recall his protest in the case of Davis v. Forbes against the 
extension of the doctrine of the assumption of the risk to 
the youthful employee who reposed confidence in a test of 
safety made by his superior and was injured in consequence 
of his misplaced trust. Unless the application of that doc- 
trine were checked, it was only a question of time when the 
great class who toil would sufier the loss of their time- 
honored remedy for injuries caused by the negligence of 
their masters. Judge Knowlton believed that to apply the 
doctrine was to deny justice to the humble laborer, and, in 
a strong dissenting opinion, termed it "this modern fash- 
ionable doctrine." 

It is fatuous and hypocritical for lawyers to deny that in 
some jurisdictions the rule of equal and exact justice to all 
and special privilege to none has been frequently dis- 
regarded. That this is not the practice in our own Com- 
monwealth is evidenced by the failure of critics of judicial 
recreancy to direct their censure at our respected courts. 
It is a satisfying and stimulating reflection that we have 
such men as Knowlton to interpret and to administer the 
law in Massachusetts, and that, so long as we are thus 
blessed, justice will continue to be equal and exact. Here 
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monopoly and the humblest individual will receive a 
" square deal ; " and judicial aristocracy can make no 
advance with men like Knowlton to bar the way. 

I have only time to add that this great judge's genuine 
democracy was strikingly expressed in his demeanor on the 
bench. The youngest, the most obscure, the most poverty- 
stricken, or the most frightened member of the bar, was 
received by him with the same kindly courtesy as that 
accorded to his most eminent brother. The most ignorant 
of us — and our ignorance at times might well drive the 
Court to distraction — he listened to with the grave and 
attentive aspect of interest with which he heard the most 
learned. It is diflScult to recall his judicial service without 
giving this phase of it a high place in our thoughts. May 
I yet linger to say that the Chief Justiceship has found a 
worthy successor to him in the gracious gentleman who now 
presides over our Supreme Judicial Court. 

Brethren, I thank you for the honor of being permitted 
to pay this tribute, too inadequate and too compressed, to 
the great jurist who has been and who is an honor to our 
profession. 

President Clifford : Gentlemen, you will all be glad 
to hear from Mr. Henry W. Ely, of Westfield, whom I now 
have the honor to introduce. 



REMARKS OF HENRY W. ELY, OF WESTFIELD. 

Mr, President^ Brethren^ and Friends: 

It has often been said that a handbreadth covers all man- 
kind. What an infinite distance ! How widely separated 
the ignorant and the wise, the weak and the strong, the 
worst and the best. What worlds of struggle, defeat, 
sorrow, and despair ; of victory, joy, and exultation rests in 
the shadow of that handbreadth. We are here to-day in 
honor of one of Massachusetts' distinguished jurists, to 
rejoice together in the wisdom, the strength, the victory of 
his life. 
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Something has been said of the judicial temperament. 
Speaking briefly to that single suggestion, may I be par- 
doned an illustration. A short while since the world was 
enriched by the discovery of wireless telegraphy. With an 
apparatus properly adjusted and attuned operators on land 
and sea have caught in all conditions of weather, in sun- 
shine, and out of the storm and the darkness, messages, 
some of joy, others of sorrow ; messages that have startled 
the listener ; transmitted have stopped the heartbeat. 

In every age individuals have lived so constituted, 
attuned, endowed that, standing as it were, on the head- 
lands of time, they have been able to catch for the first time 
messages of truth, justice, and mercy that the rest of man- 
kind did not hear; have interpreted them to the world. 
The number of such individuals is not few, but many, in 
every department of activity of every generation. Ot 
such of old was David, the poet of Israel, Isaiah, the 
prophet, Moses, who having an unruly nation without law 
went away, and out of the storm and darkness of his trouble 
caught the message, brought back and delivered to his 
people, if not on tables of stone, yet on tables enduring, a 
system of law and government that remains unimpeached, 
unimproved, unrepealed to this day. 

When the messao^e relates to material things or to the 
discovery of one of Nature's laws, we say of the individual 
he is an inventor, a genius or a philosopher. If it relates 
to spiritual things, as in the case of David, Isaiah and an 
innumerable number of others we say of him he is inspired. 
One sitting on the judgment seat who is endowed, attuned 
to catch, out of the turmoil and darkness of life, the truth, 
and to administer it in justice and equity, having regard for 
the humanities, we say of that one he has the judicial tem- 
perament. Temperament is born with the individual. It 
is an endowment, as is his sense of sight. It is not an 
attainment. Temperament and vision may be destroyed. 
They may be cultivated somewhat, but not created. Its 
possessor never unnecessarily wounds or brings mortifica- 
tion to others. It is the presiding genius of the Court. 
Judicial temperament takes knowledge of the humanities. 
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A real judge, having knowledge of precedent, out of the 
war of words, the clash of facts and the complications of 
life, sees not only what is legal, strictly just and accurate, 
but what is merciful and humane. From him, out of dis- 
cord and chaos, an individual may obtain and must give 
back not only justice, but equity, and in a way to make 
hard places easy, heavy burdens light. 

The confidence of the people in their courts is due much 
more to the temperament of the judges than to their learn- 
ing, profound as it has been and is. If that confidence is 
ever withdrawn it will be because judicial temperament has 
departed from bench and bar. Then will be ushered in the 
deluge. The innumerable and ever increasing number of 
questions of law and fact interlacing and shading oflF, each 
from the other, compel consideration and determination of 
cases less in the abstract and more in the concrete. Prece- 
dents are at w^ar or threaten war with each other. Confi- 
dence in the courts will depend more and more on judicial 
temperament. 

A man of such temperament Chief Justice Knowlton has 
been and is. To whom much is given, of him much is 
required. I think it is entirely proper to say that so far as 
it is possible Judge Knowlton has paid the price. His 
portrait is placed on the walls of this temple, not because 
of his great learning alone or because he has accurately 
stated the law in many noted opinions, but because he has 
in large measure the judicial temperament, and out of the 
obscure and uncertain has been able to perceive truth, 
justice, equity, and the humanities and has accurately stated 
his opinion in kindness and good will. 

It is with pride and a profound sense of obligation that 
we accept this beautiful portrait. It is placed with the 
portrait of other of our brethren, — brethren who differed 
in endowment and attainment. Some were more learned in 
the law than others. They were all worthy and beloved, 
however, in that they were endowed with the judicial 
temperament. Like the prophets of old, they each had 
ability to discern clearly truth, justice, and equity. They 
administered the law fearlessly, having in mind and at 
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heart the best interests and happiness of their fellow 
men. 

President Clifford : I have pleasure in introducing 
Mr. Addison L. Green, of Holyoke. 

REMARKS OF ADDISON L. GREEN, OF HOLYOKE. 

Mr. President^ Brethren^ Ladies^ and Gentlemen: 

A visitor to the venerable Middle Temple of London is 
shown a great room, across which was once a bar separating 
the main body of the Inn from those who were honored 
with a seat at the elevated bench at the upper end of the 
room. It was to this bar that they were called who were 
deemed worthy to be admitted to the practice of law. At 
this bench sat those who, by learning and merit, were 
deemed worthy of especial honor. Around the walls are 
arranged the arms and names of those whose achievements 
have conferred distinction upon the body to which they 
belong. What traditions gather around such a room, 
traditions of toil, learning, wit, independence, success ! 
What inspiration is to be drawn from the consciousness 
that they whose names and arms adorn the wall once trod 
the ever difficult path ! 

We have no Temples, hoary with age and rich with 
inspiring traditions. We are, however, all members of one 
body. We have all alike been called to the bar. Some, 
deemed worthy of especial distinction, have been seated at 
the bench above us, and we are placing upon our walls not 
the arms but the portraits of those whose achievements have 
conferred honor upon us. We are day by day making our 
own traditions, and every name we perpetuate for learning, 
broad humanity, independence, kindliness, becomes an 
example and an inspiration to the generations that are to 
come. 

To-day one more portrait is presented to adorn the walls 
of our Court House, the portrait of one who belongs to our 
county. It is fitting that it should be presented, by the bar 
of all the Commonwealth because all the Commonwealth 
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received the benefit of his rare judicial qualities. Neverthe- 
less, we of Hampden County do not forget that the portrait 
will hang upon the walls of our Court House, that it is the 
portrait of one who was called to our bar, that from our bar 
he went to take his seat upon the bench, and that it is to us 
that he comes back after so many years of judicial service. 
" Yes," said some one, speaking of the great Sir Walter 
Scott, "we know Walter Scott. He is an Edinburgh 
man." 

The lawyers of Massachusetts are known to be loyal to 
their judges, loyal because their judges are impartial, learned, 
and independent. It has been much the fashion for some 
time past throughout the nation to criticise the judiciary, to 
suggest that its powers be restricted, that it hold oflice 
subject to popular will, and that its decisions be regulated 
by popular caprice. As a part of this criticism there has 
been much vague and general accusation, based, if at all, 
upon isolated, special instances. Of all this criticism, none 
has been of the judges of this Commonwealth. No one 
questions their impartiality. They are learned, and their 
learning is attested by the frequent citation of Massachusetts 
decisions as authority in the many courts of last resort. 
They are and ever must be independent. In the words of 
Alexander Hamilton, " The independence of the judges is 
equally requisite to guard the constitution and the rights of 
individuals." Our loyalty is not compelled by that sense of 
duty we justly owe to the bench, but is a voluntary tribute, — 
the fruit of daily intercourse and constant observation. 

The portrait that is to look down upon us is of one pre- 
eminent in each of these three qualities. His learning, his 
familiarity with precedents, the quiet, efficient ease with 
which he has disposed of a great amount of work during 
many years, is proverbial at the bar. Any one familiar 
with our Massachusetts reports between the years 1887 and 
1911 must always have felt from the broad human gauge of 
the judge's written opinions that he could tell Judge 
Knowlton every time but that he could never tell him much 
— never much that the opinion did not clearly state of good 
law and sound sense. 
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But there are qualities other than impartiality, learning, 
and independence that a judge should possess. Humane 
interest, kindly consideration for litigant and lawyer alike, 
a disposition to help rather than to criticise, make the daily 
task easier and lighten the inevitable load of disappointment. 
In the years that are to come, as we meet in the library, the 
Court House, or the home, we members of the Massachusetts 
bar wish the judge before whom we have so often appeared 
to know not only that we appreciate the intellectual qualities 
that have made him eminent but also that his unfailing 
courtesy, his broad humanity, and his kindly consideration 
have won and kept our affectionate regard. 

President Clifford : These interesting, appreciative, 
and eloquent remarks to which we have listened bring these 
exercises to a fitting close. But before we resume the pro- 
gram of the annual meeting I want to express the obligation 
which the whole bar of the Commonwealth feel to the mem- 
bers of the Hampden bar for the reception which they have 
given us. 

I think we should regard ourselves as exceedingly fortu- 
nate to-day in the fact that the eminent President emeritus 
of Harvard University has accepted our invitation to deliver 
the annual address. It seemed to the Committee that it 
would be of vastly greater benefit to us if instead of having 
a lawyer discuss some great question from the standpoint of 
a lawyer, we could induce him — scholar not only of the 
closet but of the present world of action, and who not only 
sees things clearly, but does them bravely — to speak to us 
upon our present duties as he sees them in his wider hori- 
zon. This he has consented to do and we must all certainly 
deeply appreciate the effort which he has made at his age, in 
the maturity of his wonderful powers, to come to us to tell 
us what he regards as " The Instant Duty of the Profession 
to the Community." 
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A hearty greeting was accorded to President Eliot, the 
entire audience rising and joining in prolonged applause. 

Dr. Charles W. Eliot : Mr. President^ and Members oj 
the Massachuseils Bar Association: 

Before I enter upon the reading of my paper, may I say 
what pleasure and satisfaction it has given me to listen to 
the tributes that have been paid to a chief justice of this 
Commonwealth. I have necessarily been, during the last 
sixty years during which I have been devoted to the pro 
fession of education, an observer of human careers, a com- 
parative student of human careers, and I have felt very 
strongly this afternoon, as I have sometimes felt before, 
particularly when I have been in the presence of Judge 
John Wells, whose portrait is before you, that there is no 
better human career than that of a judge in a democracy. 
The judge depends for the effect that he produces in the 
community on real human values resident in himself; on 
the right temperament, on good manners, on keen mental 
qualities, but above all, on character. And you, speakers 
of this afternoon, have brought home the lesson that the 
career of the judge in a democratic community is as fine as 
any in the world. And for Chief Justice Knowlton what a 
demonstration you have given this afternoon that — 

*' The dearest treasure mortal times afford 
Is spotless reputation." 

THE INSTANT DUTY OF THE LEGAL PROFESSION 
TO THE COMMUNITY. 

By Dr. Charles W. Eliot, President Emeritus of 
Harvard University , 

Mr, President and Members of the Massachusetts Bar: 

I feel it absolutely necessary to explain my appearance 
before you with a paper on the causes of the popular dissat- 
isfaction with the administration of justice in this country. 
When your committee invited me to read a paper on that 
subject before this association of lawyers, I said at once that 
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I was wholly incompetent to do so, that it was a subject 
with which only a judge or a practising lawyer could 
adequately deal, and that a layman could have no standing 
before a professional body lil^ this. Your committee urged 
that the precise thing wanted was a paper by an observant 
layman who was accustomed to studying the trend and 
force of public opinion, that no judge or practitioner was in 
position to understand and describe from the people's point 
of view the causes of the popular discontent, that profes- 
sional learning and experience were a bar in the minds ot 
the public not only to making an influential statement of the 
causes of the evil, but also to making a convincing proposal 
of remedies. Your committee further urged that they had 
consulted both judges and practitioners on the question ot 
employinsr a layman, and had been advised to do so. Under 
these circumstances I reluctantly accepted the invitation — 
and have been sorry ever since that I did so, although I 
appreciate highly the honor of so peculiar a choice. 

I was brought up as a student of science, and was there- 
fore trained in the careful study of ascertained facts as the 
only legitimate basis for some strictly limited inference. 
This paper, on the contrary, is based on general impres- 
sions received through inaccurate reports of trials, both 
civil and criminal, of legislative proceedings, and of police 
administration of various sorts in our different states, and 
on the reading of newspapers, magazines, and books in 
great variety, but rarely characterized by the scientific spirit 
of accuracy and thoroughness. I must beg you, therefore, 
to regard the iollowing paper as the production of a >vell- 
meaning representative of the general public who is quite 
aware that he has rashly invaded your professional province. 

A frequent cause of dissatisfaction with the conduct of 
criminal trials is the extreme difficulty in some states — 
Massachusetts is not one of them — of procuring a compe- 
tent jury of twelve men. The public does not believe in 
the exclusion from a jury of all persons who say that they 
have formed an opinion on the case to be tried. In these 
days of newspapers and periodicals which not only print 
the news, but discuss all questions suggested by the news. 
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every fairly intelligent man may be expected to have formed 
some opinion on any interesting case, a crude and imperfect 
opinion to be sure, but still an opinion. The only possible 
result of requiring exclusion f©r that reason is the formation 
of a dull and ignorant jury. From the exaggerated appli- 
cation of this principle great delays result, many days, 
weeks, and even months being consumed in the operation of 
procuring a jury. It would be far better if the judge, and 
not the counsel, should put the questions to the proposed 
juror ; and the better view is that the judge should decide 
whether the impressions about the case which the juror has 
already received are such as to preclude a fair verdict on 
his part, when the whole evidence in the case shall have 
been put before him, and that the judge's decision should be 
final and not open to appeal. Under such conditions, the 
intelligent men on the panel would not necessarily be shut 
out. 

Among the evils attending the selection of jurors are 
excessive challenging and excessive excusing from service. 
The practice of different states differs in these regards, but 
experience has shown that peremptory challenges without 
giving of reasons should be few except in major criminal 
cases, where the defendant's counsel may reasonably have 
many challenges. There is a tendency in judges to excuse 
competent persons from service on juries because they have 
business to attend to. The public believes that the general 
acceptance of this excuse may easily result in the impanel- 
ing of juries consisting mainly of incompetent men who 
have no private business of any consequence to do. The 
public also fears that in the long-drawn process of impanel- 
ing a jury there may be opportunity of getting into the 
jury, by design of counsel, men who later could be bribed, 
or men who could be intimidated, and these suspicions 
impair the public faith in the traditional value of a jury 
trial. It would help to restore faith in that value if juries 
could be promptly impaneled from a large panel by the action 
of the judge. 

Many failures of justice have resulted from the dismissal 
of suits because of flaws in the indictments, and these 
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failures are peculiarly exasperating to the intelligent public. 
To its thinking, an insignificant error in spelling or gram- 
mar, or in describing a place or a person, should never be 
allowed to block the course of justice. An indictment need 
only have that degree of accuracy which will enable a sensi- 
ble man to understand what is charged against the accused. 
Persons need to be described with that degree of accuracy 
necessary to unquestionable identification ; and the crime 
needs to be described with only that degree of accuracy 
necessary to prevent a verdict of " not guilty " from leaving 
the defendant liable to a second trial on a somewhat different 
description of his offense. When a trial has aborted because 
of some flaw in the indictment, the law declares that the 
accused can be reindicted and put on trial ; but there will 
always be delays, and as a matter of fact reindictment is 
extremely rare. When the English criminal law in former 
centuries would hang a boy for poaching or stealing a hand- 
kerchief, English judges were glad to use flaws in the 
indictment as means of saving life ; but no such excuse can 
be given to-day for the conspicuous defeats of justice caused 
by dismissing cases because of trivial flaws in the indict- 
ments. Motions for new trials on unsubstantial errors 
which could not have aflected the just results have a similar 
effect on the average American mind, an effect much 
increased if the new trial granted is long postponed. It is 
of great importance in regard to the effect of new trials on 
the public mind that such trials, for whatever reason granted, 
should come off quickly, instead of being postponed, as they 
often are in this country, for a year or two ; for the Ameri- 
can public has come to regard a new trial as an advantage 
which the rich can often procure, and the poor cannot. 
Such postponed trials seem to the public peculiarly dis- 
creditable examples of the law's delay. 

The common contentious attitude of counsel in a lawsuit, 
and the common attitude of the judge as the umpire in a 
game, have done much to discredit the administration of 
justice in the United States. Counsel do not seem to the 
American public to be officers of a court seeking for truth 
and justice, but players of an unethical, intellectual game. 
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The judge seems to regard himself — often perforce — as a 
mere umpire between contending parties, and not as an 
agent of the Commonwealth to settle controversies on their 
merits. The American public has lost some of its old faith 
in the judge as a protecting agent for carrying out the sul>- 
stantial requirements of law and justice. Some consider- 
able portion of the public from time to time gets much 
interested, through the newspapers, in this game of counsel 
umpired by the judge. They admire and applaud the inge- 
nuity and spirit with which counsel take technical points 
for their clients, and the public press, often sympathizes 
with and encourages this misdirected admiration. Of 
course, the best men in the practice of the law do not insist 
on technical points in favor of their clients, but rather waive 
them, and the best judges try to control counsel and direct 
the course of justice so far as state statutes permit. 
Unwise legislation is largely responsible for the particular 
evil now under consideration ; and in recent years there has 
been much legislation intended to reduce the power of the 
judge over the procedure in his court. Lawyers dissatisfied 
with the control exercised over themselves by individual 
judges have originated some of this pernicious legislation. 

Much of the injurious prolongation of testimony, cross- 
examination and argument in American courts is due to the 
fact that the judges have been deprived of effective control 
over counsel. It is an important function of a good judge 
to abbreviate, testimony by excluding the irrelevant and to 
limit cross-examination and argument. To this end judges 
should be independent and well paid, appointed to serve 
during good behavior and eflSciency, and entitled to a pen- 
sion after reasonably long service, or on disability. The 
judge should always be the principal person in the court 
room. He is in England ; often he is not in this country. 
The American practice of electing judges for short terms 
has seriously impaired in many states the quality of judges 
and their position in the community. The very voters that 
elect the judges easily acquire a habit of distrusting them. 

This serious change in the position and function of the 
judge has been accompanied by a change in the habits of 
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eminent legal practitioners which also tends to the lowering 
of courts and judicial procedure in the public estimation. 
It has been noticeable of late years that leading lawyers are 
not much in court rooms. They work in private chambers 
for rich men and rich corporations, drawing legal papers 
for promoters, industrial adventurers, and bankers. In this 
service higher fees can be charged than in service before the 
courts. It is commonly the junior members of large legal 
firms who argue cases in court. The passing of the judge, 
the disappearance of great court-room advocates, the popu- 
lar distrusts of courts, and the disposition of rich business 
men and corporations to avoid litigation and " beat the 
law " so far as they safely can, and even farther, have con- 
stituted a vicious circle of evil tendencies in both theory 
and practice, the effects of which on public opinion in the 
United States have been plain, widespread and deeply to be 
deplored. 

The election of judges for short terms accounts for many 
of these evils. Several states, notably the State of Michi- 
gan, have had for a time good elective judiciaries ; but the 
electors do not consistently maintain the highest standards 
of selection, and not infrequently fail to reelect the most 
admirable judges. Indeed, such a tenure of judicial oflSce 
disregards some of the most obvious of human qualities. 
A judge who desires reflection cannot help considering 
what effect his conduct in the court room and his published 
decisions will have on his reelection. As an elected judge 
grows older and therefore less able to resume practice, he 
inevitably becomes more timorous and less independent, 
particularly as he cannot look forward to any pension when 
he fails to be reelected. It is perfectly plain that in the 
long run an elective judiciary cannot command the popular 
respect which an appointive judiciary commands ; and the 
fact that the great majority of American judges are elective 
accounts in good measure for the dissatisfaction of the 
public with American judicial procedure. 

With the enormous extension of applied science into 
commerce, trade, manufacturing, and transportation, a new 
kind of advocate has found a place in the coui-ts, namely, 



Digitized by 



Google 



42 MASSACHUSETTS BAR ASSOCIATION. 

the expert witness ; and from the frequent employment of 
such experts in both civil and criminal cases a new source 
of popular distrust and disaflection has appeared in the 
courts. Many suits involving large amounts of money turn 
on expert testimony ; and the experts summoned on either 
side turn out to be not witnesses but advocates. In patent 
cases the experts are practically additional counsel ; and 
their statements are apt to be thoroughly contentious and 
as one-sided as those of counsel. Their action is apt to 
cause confusion, long delays and heavy costs, and in the 
end much public exasperation at the advantages given rich 
litigants over poor, and the not infrequent defeat of justice. 
The public has received the impression from other realms 
of scientific activity that scientists have in §ome measure 
knowledge of the actual truth, and also intimate acquain- 
tance with the limits of knowledge, beyond which truth 
has not been ascertained ; but in the courts they see scien- 
tists hotly contending as to what the truth is in a given 
region of supposed fact which lies quite within the limits of 
knowledge. 

In two classes of cases these hot disputes between men 
of science, enlisted on opposing sides of the same case, 
have brought great discredit on judicial procedure, and on 
men of science as candid students of the truth. These two 
classes of cases are patent cases and criminal cases involv- 
ing testimony about insanity. Remedies have been sug- 
gested, but not adopted. The employment by the Court of 
official experts is the most promising of these remedies. 
Another proposal is a limitation of the number of experts 
that shall be called in a given case. A better remedy might 
perhaps be found in a reformed public sentiment concerning 
expert testimony within the professions of the engineer, 
chemist, physicist, and physician or surgeon. It ought to 
be a disgrace to members of any of these professions to 
appear in court, for mohey, to set forth so much of the 
truth as tells in favor of one side of the case, while 
suppressing all parts of the truth which support the conten- 
tion of the other side. In other words, it ought to be made 
clear in all those professions that honor requires their mem- 
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bers to appear in couil; only as impartial expositors of 
scientific truth so far as it is ascertained. 

The responsibility of the medical profession in regard to 
the plea of insanity in criminal cases is heavy. Members of 
the profession are largely responsible for giving so-called 
expert testimony which goes quite beyond the limits of 
present knowledge concerning mental disease, and for invert- 
ing exculpatory terms, such as " brain storm," for instance, 
which are more verbal insinuations drawn from obscure 
regions where facts are few and theories vague. In these 
shadowy regions it is easy to procure opposing or, indeed, 
contradictory medical opinions in great abundance ; and 
unscrupulous lawyers are all too ready to avail themselves 
of such facilities. It is some comfort that the diagnosis of 
mental disease has within ten years become somewhat surer, 
chiefly because much new knowledge has been acquired con- 
cerning the relations of general paresis and syphilis to 
insanity. The medical profession shares with legislative 
bodies the responsibility for the frequent absence of proper 
laws for the confinement of the homicidal insane, and with 
police departments the responsibility for the noncnforce- 
ment of the existing laws on that subject. It should be 
said, however, in defence of the alienists — the class of 
medical experts whose testimony oftenest excites the public's 
criticism — that the amount of expert testimony on insanity 
is very small compared with the great mass of medical testi- 
mony in cases arising from personal injury, and that the 
proportion of defective or rash testimony is smaller among 
the alienists who are specialists, than among the general 
practitioners who appear in the personal injury cases. Fur- 
thermore, the alienists seem to have proved from the records 
of hospitals, asylums, and prisons that at least ten insane 
persons are made convicts for one criminal who escapes 
punishment on the plea of insanity. 

The police processes for extorting testimony from sup- 
posed criminals immediately after their arrest, by incessant 
questioning and deprivation of sleep and food while they are 
under great mental strain, have brought much discredit on 
legal administration in criminal cases. The public has lost 
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confidence in legal procedure in general, because it is some- 
times vitiated at the start by this extortion of testimony. 
The police examination excites the greater distrust, because 
it is, as a rule, conducted in secret by police agents only, 
the accused having neither counsel nor friend present. The 
American public believes that the process of interrogation, 
called ''the third degree," is a shocking abuse, and that 
testimony thus procured, in the absence of a judge or ot 
counsel for the accused, should not be admissible in court. 
It is quite true that a confession procured by threats is now 
inadmissible ; but the question whether or not threats were 
used is a question of fact which can be tried. 

The right view is that all " third-degree " confessions 
should be thrown out, irrespective of the precise method of 
procurement. It is notorious that confessions extorted by 
either mental or bodily torture are apt to be false. The law 
in Japan permits such police examinations in the absence of 
judge or counsel ; and although physical torture is prohibited 
by law, it is doubtful whether the preliminary examinations 
by the police are free from it. Id a recent case which 
occurred while I was in Japan more than one hundred per- 
sons made confessions at the preliminary police examina- 
tions, under torture of one sort or another, as they alleged, 
all of which were utterly denied when the cases came to 
trial in open court. The case is still on trial on appeal. 
The Japanese procedure was originally copied from the 
French ; but the Japanese government has not yet copied 
the later alterations in French police procedure. The rem- 
edy for this evil is simple and is urgently needed. 

No admission or confession made by an accused person 
in reply to interrogatories of the police should be received 
as evidence. It is sometimes alleged on behalf of the police 
that the only practicable way to secure convictions is by 
extracting confessions ; but the experience of England, 
Scotland, and France, where secret examinatiohs of accused 
persons by the police are no longer allowed, seems to prove 
that there is no real ground for this allegation. It is very 
doubtful whether "third- degree " methods really contribute 
in this country to the conviction of criminals. Counsel for 
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the defense can often win a jury by describing the police 
methods of procuring confession. A much surer method of 
preventing the escape of guilty persons would be to increase 
the power of the trial judge, who in man}"^ states of the 
Union is so hampered by legislative restrictions that he can- 
not give the public the benefit of his knowledge, experience, 
and character. It is generally admitted that justice in 
criminal matters is more effectively administered in the fed- 
eral than in the state courts, the reason being that the 
appointed judge in the federal courts has efiective powej's 
and an independent position. 

Two other causes of public dissatisfaction with judicial 
procedure are the multiplication ot appeals and the frequency 
with which new trials are granted. These evils have often 
been described by members of the bar and teachers of law ; 
but the public is still without accurate knowledge of them, 
being ignorant concerning the unnecessary multiplication ot 
courts, the waste of time of judges on points of practice, 
and the confusion of judicial action through superfluous 
appeals and retrials. What the public sees is the long 
delays before the final decision is reached, and the frequency 
of the reversals of decisions. The public does not in the 
least understand why so many decisions are based on points 
of practice rather than on the substantial merits of a contro- 
versy, but it objects with great energy to the long delays 
and to. what it considers the frequent defeats of public 
justice. 

The public is not competent to prescribe remedies for 
these evils, but nevertheless confidently believes that there 
are too many appeals and too many retrials. It sees clearly 
that multiplied appeals and new trials diminish the good 
effects of well administered law in deterring men from 
crimes of violence and from frauds. The public firmly 
believes that there should be no retrial without substantial 
cause. It cannot understand why there should be any 
appeal on small civil cases or cases of minor crime. The 
state of the public mind on these matters should be promptly 
recognized and dealt with by legislation suggested by mem- 
bers of the bar or bar associations. 
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It is clearly the work of the bar associations in this 
country to guide and encourage legislatures to effective 
reforms in American legal procedure. With the exception 
of the Connecticut Practice Act of 1878, there has been no 
significant reform of American procedure for more than sixty 
years, a period during which profound changes have taken 
place in American manufactures, trade, industrial organiza- 
tion, and social theories. The United States Supreme. 
Court has very recently announced some new rules of pro- 
cedure in equity cases which are doubtless a contribution to 
the desirable reforms. As effective agencies for bringing 
about legislative reform in American procedure the bar 
associations have, however, one serious defect. Most of 
them hold annual, or at least infrequent, meetings. For 
effective action on this urgent matter the bar associations 
might wisely appoint committees with power to act, instead 
of committees to report. Such committees, composed of 
the strongest men at the bar, should address themselves to 
the public as well as to legislatures : for the interest of the 
public in the administration of justice needs to be renewed, 
since the traditional respect for the bench and the bar has 
of late been greatly impaired. This change of public senti- 
ment has real grounds in our antiquated judicial organization 
and procedure ; and it is for the bar associations to see to it 
that these grounds are removed, and that the public is 
fully apprised of the removal, and of the active agencies 
which secured the removal. The bar need not fear that 
judicious efforts in this direction will not prove successful. 
The public mind and will are sure to be found in sympathy 
with the needed reforms in the organization of American 
courts and in legal procedure. As a matter of fact, the 
various suggestions made by members of the legal profes- 
sion for the remedy of existing evils in regard to appeals 
and retrials, — -such as no appeal on facts, only one appeal 
on law, and no appeal when a trial judge sets aside a verdict 
as against evidence, — have not encountered serious objec- 
tions for the lay public. Indeed, the public sees in such 
suggestions possible means of escape from present condi- 
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tions, which it imperfectly apprehends and yet cordially 
dislikes. 

By the same multiplicity of appeals and retrials public 
confidence in the certainty of legal punishment for crime 
has been much impaired, and confidence in the promptness 
of punishment almost destroyed. Much of the lawlessness 
which prevails in the United States is in part the result of 
this lack of confidence in the sure and prompt punishment 
of crimes by legal process. Lynching is sometimes justi- 
fied on the ground that the slow and devious processes of 
the law are not to be trusted to punish promptly and 
adequately crimes of violence. The recent " night riding " 
in Kentucky and Tennessee, which had only a pecuniary or 
commercial object, was frequently justified on the ground 
that the processes of the law, full of loopholes and means of 
delay and evasion, were not to be trusted to prevent the 
iniquitous effects of the tobacco monopoly. 

The long delay of decisions in some American courts is 
another cause of public complaint, because the full effects of 
justice, though declared and practically agreed upon, are 
thus l6ng postponed. Of course the public does not know 
whether or not there are judges enough for the work of the 
American community. It does not even know that in the 
United States we have many more judges in proportion to 
the population than are found necessary in England, where 
legal procedure is much more rapid and effective than it is 
with us. It does not even know that some American Legis- 
latures have prescribed conditions of work for judges which 
inevitably delay their action, as, for example, the require- 
ment that charges and decisions on law shall be written, a 
requirement which in all probability is unnecessary and 
unwise, since English judges give off-hand oral charges and 
decisions in many cases, without objection from either the 
legal profession or the public at large. 

Here, again, is an important field of action for bar asso- 
ciations through committees with power. They should 
advocate greater power and freedom for the bench in the 
interests of prompt and effective judicial procedure. It is 
for the bar associations, also, to suggest the best number 
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and the best structure of courts in the reorganization so 
conspicuously necessary. Thus, it has been suggested that 
a bench of three judges, sitting as a law court, is better than 
a bench of seven or nine, being quicker in operation and 
otlering fewer chances for divided opinions. The two prin- 
cipal courts of appeal in England, one in law and one in 
chancery, are composed of three judges each. Very few 
cases go up on appeal to the final tribunal, the House ot 
Lords. The best professional opinion on all such points as 
this should be promptly brought to bear upon American 
Legislatures. 

The responsibility of the legal profession for the abuse by 
executives of the pardoning power is only indirect, and yet 
is substantial. The profession has failed to insist that no 
executive should have in practice the power to retry a cise 
on facts and law. It has failed to insist that no executive 
should have the power to pardon on the ground that the 
Court has made a mistake. If in any criminal case new 
evidence be discovered, or if some of the evidence relied on 
for conviction subsequently turn out to be false, it is for a 
court to exercise the power to grant a new trial or to set 
aside the sentence. It is for courts, not for executives, to 
apply the correction when a mistake has been committed. 
If there can be any doubt as to the power of a court to act 
after sentence has once been pronounced, such power 
should be explicitly conferred on the court by the Legis- 
lature. The pardoning power is to be used for mercy and 
for mitigations of justice in special cases. Applications to 
executives for pardons are almost always one-sided, and 
they frequently afford opportunity for medical practitioners 
to give expert testimony of dubious quality. Against this 
abuse individual lawyers cannot effectively protest ; so that 
bar associations must be relied on to expound, and to 
prevent by new legislation the abuse of the pardoning 
power. 

The public has lately seen with much anxiety the involve- 
ment of courts with two very contentious subjects — indus- 
trial disputes and politics. Industrial disputes inevitably 
come before courts in connection with the use of the injunc- 
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tion and the definition of conspiracy ; and here the better 
public opinion holds that the courts can properly act in 
industrial disputes as a conservative force on the side of 
order and fair play. The public unquestionably looks for 
the aid of both bench and bar in keeping all legal proced- 
ures fair and humane in cases involving controversy between 
capital and labor. Lawyers and courts can do much to 
mitigate the bitterness of the industrial warfare, while 
maintaining all just liberties and the rights of property. 
A recent Massachusetts statute gives to the defendant in 
proceedings for violation of an injunction the right to trial 
by jury on the issue of fact only, if the violation is an act 
which would also be a crime. This act removes the main 
cause of complaint by labor leaders against the use ot 
injunctions ; but it also cripples the injunction as a prompt 
defense against threatened violence. Professional opinion 
is divided as to the merits of the act, the weight of opinion 
being apparently adverse. The act is, at least, an intelli- 
gent and important experiment. The cases in which poli- 
ticians have been suspected of packing courts and judges 
have been known to take active part in political management 
are fortunately few ; political campaigns in which the con- 
duct of the judiciary, and the means of reversing judicial 
decisions have been made primary issues have be^n fewer 
still ; but the uneasiness of the public about the connection 
between politics on the one hand, and legal procedure and 
judicial decisions on the other, has been considerable. In 
view of this uneasiness one cannot doubt that the abandon- 
ment of the policy of electing judges for short terms would 
contribute greatly to the reestablishment of the bench in 
the loyal regard of the American people. 

When one who has had the privilege of devoting the 
greater part of his life to educational administration is 
forced to ccmsider the problem dealt with in this paper, he 
inevitably asks himself whether legal education could be 
so improved that both bench and bar would gradually come 
to occupy in the minds of the American people a higher 
position than they now hold. For my own part, I incline 
to the belief that if examinations for admission to the bar 
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always covered some cultural subjects, like history, econom- 
ics, government, and ethics, as well as legal subjects, some 
improvement in the standing of the legal profession would 
gradually result. Such a policy would take effect not by 
improving the higher levels of the profession, but by 
excluding the lower. 

Every evil or problem mentioned in this paper has often 
been described and discussed by members of the legal 
profession, bar associations, and teachers of law and all the 
remedies I have mentioned may be found iii comparatively 
recent legal literature. You and I are fully aware of this 
fact. This paper might easily have been made up exclu- 
sively of quotations from published essays and reports by 
legal authorities — practitioners, committees of bar asso- 
ciations, and professors of law ; but I was requested to 
report the observations and reflections of the unprofessional 
public on this difficult and very serious subject, and to give 
as clear an account as possible of the anxieties, apprehen- 
sions and discontent of the ordinary person, intelligent and 
patriotic but ignorant about law and courts, in view of the 
widening gap between the moral and material results of 
present legal practice and procedure and the public con- 
science. This ordinary person is not always wise, or 
always in a good mood ; but in a democracy his state of 
mind needs to be carefully considered. I hope that I have 
correctly interpreted his opinions, his alarms, and his assur- 
ance of deliverance through the slow but sure working of 
free institutions. 

The immediate duty of the American bar is to lead the 
way to a great legal reform. 

President Clifford : After listening to President 
Eliot's address I recognize how feebly I expressed in intro- 
ducing him the great obligation we must all now feel 
towards him ; and the most which I can now say is to assure 
him that the seed which he has sown shall not fall on stony 
places. 

We will now adjourn to meet at the Hotel Kimball at 
7 o'clock for the annual dinner of the Association. 
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THIRD ANNUAL MEETING. 

The Third Annual Meeting of the Massachusetts Bar 
Association was held at the Hotel Kimball, Springfield, 
Friday, December 20, 1912, at 9 a.m. 

The President, Charles W. Clifford, Esq., called the meet- 
ing to order and delivered the following address : 

THE PRESIDENT'S ADDRESS. 

Gentlemen: The notice for the annual meeting pro- 
vides for the annual address of the president, but I have 
failed to find in the constitution or by-laws any provision 
requiring the discharge of this duty. Herein we differ 
from the American Bar Association, which does provide in 
its constitution that the president shall deliver an annual 
address giving a resume of the legislation during the past 
year in the different states. This work, as Mr. Hemenway 
pointed out last year, has been most satisfactorily performed 
by the presidents of the American Bar Association, and 
these contributions to our legal literature have been of great 
value, but, as Mr. Hemenway further pointed out, in a 
single state, whatever may be the real fact, we are all sup- 
posed to be entirely familiar with the contents of the Blue 
Book, so there is no occasion for an address upon this sub- 
ject. I do find, however, that Mr. Olney, the first presi- 
dent of the Association, said: "The Massachusetts Bar 
Association is now closing the first year of its existence 
and it seems to be desirable, perhaps obligatory, that the 
retiring president should give a brief account of the princi- 
pal doings of the association during the year." Mr. Olney 
substantially kept to this description of the proper charac- 
ter of the address, while Mr. Hemenway in his address the 
next year, not neglecting this subject, spoke at length and 
most convincingly upon the subject of uniform legislation. 
It seems to me that while it is proper for the president 
thus to summarize briefly the work ot the year as Mr. 
Olney has stated, that a full description of the work and its 
value should be left to the committees' reports which will be 
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submitted to you, and I shall not therefore attempt in detail 
to forestall these reports. In order, however, that you may 
have at a glance the general work which the association has 
performed during the year I refer, in respect to the execu- 
tive committee, to the careful investigation and discussion 
running through several meetings which it has undertaken 
under the authority of your vote authorizing it to adopt a 
code of ethics for the association. The issue before the 
committee upon this centered largely in the question whether 
the association should adopt for the sake of uniformity the 
code adopted by the American Bar Association as very 
slightly modified by the Boston Law Association, or whether 
it ishould adopt the code prepared by its own committee 
which varied very greatly in phraseology from that of the 
American Bar Association and in some matters in substance. 
The committee were divided upon this question, but finally 
informally adopted the code prepared by the committee of 
this association. I cannot speak too highly of the care, 
attention, and ability with which this subject was considered 
by the members of the committee. The executive commit- 
tee has also acted as provided in the constitution on many 
questions submitted to it by the committee on legislation in 
respect of laws proposed to be enacted by the legislature, 
and by the conmiittee on grievances in proceedings taken 
against attorneys for unprofessional conduct, and by the 
American Bar Association and other organizations and indi- 
viduals on various questions, and at the request of Judge 
Waite at its last meeting appointed a committee to confer 
with the judges of the superior court upon a revision of the 
rules of court, and at the request of the committee on 
uniform procedure of the American Bar Association a com- 
mittee to assist in its work. 

The committee on legislation did very valuable work last 
winter in examining before the time for hearing all laws 
proposed. Special attention was given to the proposed 
amendments to the Workingmen's Compensation Act. 

The very important and unpleasant duties of the com- 
mittee on grievances have been discharged with fidelity. 
As has been said at each of our meetings, the province of 
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this committee is one of the most important in the associa- 
tion. Several, I had almost said numerous, cases have 
come under the attention of this committee, and some have 
been prosecuted before the courts. In those cases in which 
charges have been sustained it is not improper to allude to 
the fact that after the charges have been sustained the 
responsibility for the action of the court thereon rests with 
the court and not with this association. 

There is one committee which I feel might well exercise 
greater activity than it has in the past, — that is the com- 
mittee on membership. The membership of the association, 
while in a way satisfactory, is not as large as it ought to be. 
It is desirable both for the association and for the members 
of the ])ar that. they should be members of this association. 
Following the example of the American Bar Association 
which last year made a special effort through a committee to 
bring to the attention of the members of the bar through- 
out the cauntry the advantage of becoming members of the 
association, it seems to me that the committee on member- 
ship next year should make a special effort to extend the 
membership of the association. 

The judicial appointments to the United States and state 
courts sufficiently show the value of the work done by the 
committee on judicial appointments. These appointments 
have generally been of the high character to which Massa- 
chusetts is accustomed. 

We are to be congratulated upon the report of the com- 
mittee on nominations, which has been submitted to the 
members. The task which falls to this committee is not an 
easy one, but is of great importance, and I know we can 
feel perfectly safe in committing the interests of the asso- 
ciation to the officers who have been selected for the ensu- 
ing year. I cannot omit, however, to express the regret 
which we must all feel at the declination of a reelection by 
our efficient secretary. To no one so much as to him is the 
association indebted for its organization and success. 

We are all gratified at the success which has attended the 
work of the committee on portraits. In addition to secur- 
ing such satisfactory likenesses, it has been a great gratifica- 
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tion that the hanging of Chief Justice Knowlton's portrait 
oflTered an additional inducement to bring our annual meet- 
ing to this beautiful city. We thus emphasized the fact that 
this association is not local, but state wide, and the delight- 
ful exercises to which we listened yesterday of themselves 
would justify the existence of the association. This experi- 
ence I have no doubt will be repeated at Boston when Chief 
Justice Holmes's portrait is hung. 

This, gentlemen, summarizes the work of the association 
for the past year, and I have thus discharged the duty 
placed upon me by Mr. Olney in his address, but I feel that 
it is not improper for this address to deal briefly with the 
vital problems of the hour in which our profession should 
feel a profound interest. 

" The time is out of joint," and there seem to be a good 
many people who feel, without the regret which Hamlet had, 
that they have been *' born to set it right." Certainly there 
is no paucity of those who believe that they are the specially 
chosen instruments of the Creator to re-organize the 
economic, social, ethical, moral, and spiritual principles by 
which the universe is to be governed. 

The new century has found the whole world in a state of 
unrest. Beginning with the last decade of the old century 
there seems to have been a universal seeking for a new 
adjustment of fundamental principles, — in religion, in 
government, in economics, in industrial life, and in social 
organization. In England the social, economic, and politi- 
cal changes have amounted to a revolution. In Germany 
the whole idea of the relation of the government to the 
people is undergoing a complete change. In France the 
revocation of the Concordat has created a contest between 
the clerical and anti-clerical parties which permeates the 
whole social order. Italy, Turkey, and the Balkans are 
fighting out their problems by the old, barbarous method of 
war. Portugal has had an upheaval and substituted a 
nominal republic for a monarchy. Russia and Japan under- 
went the most momentous changes in consequence of their 
war. The Duoma is an attempt, feeble perhaps, but still 
an attempt to meet modern conditions in the home of auto- 
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cratic despotism, and China, to the surprise of the world, 
has awakened from her long Oriental sleep. Mexico and 
the South American republics have been in their usual state 
of unrest, but this, too, has been emphasized. 

It is not strange, therefore, that the United States should 
show the same characteristics. Indeed as the form of this 
activity is largely ethical and intellectual, following the vast 
change in the control by man of the physical and natural 
powers of the world, we should expect that the country of 
largest intelligence and average development would feel 
these forces more intensely than any other. Certainly all 
this is not to be regretted. The running river is more 
beautiful and more valuable than the stagnant pool. 

In the United States the first movement along these lines 
was manifested in its industrial and commercial life. It 
was felt that its business life, as it was lived by even other- 
wise honest men, was not based on true ethical standards. 
More than thirty years ago I asked an eminent divine, who 
was also a philosopher, to preach a sermon explaining how 
the recognized standards of business were consistent with 
the Golden Rule, and he promised to do so. I waited two 
years and the sermon not having been preached I asked him 
the reason. He said that he was not sure of his answer, 
and therefore not yet ready, but that he was working upon 
it. He lived twenty years longer, but he died without 
preaching that sermon. 

More than half a century ago Ruskin said : 

" You would be indignant if you saw a strong man walk 
into a theatre or a lecture room and, calmly choosing the 
best place, take his feeble neighbor by the shoulder and 
turn him out of it into the back seat or the street. You 
would be equally indignant if you saw a stout fellow thrust 
himself up to a table where some hungry children were 
being fed and reach his arm over their heads and take their 
bread from them. But you are not the least indignant if 
when a man has stoutness of thought and swiftness of 
capacity, and instead of being long armed only has the much 
greater gift of being long headed, you think it perfectly 
just that he should use his intellect to take the bread out of 
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the mouths of all the other men in the town who are of the 
same trade with him ; or use his breadth and sweep of sight 
to gather some branch of the commerce of the country into 
one great cobweb of which he is himself to be the centre 
spider making every thread vibrate with the points of his 
claws and commanding every avenue with the facets of his 
eyes. You see no injustice in this. But there is injustice, 
and let us trust one of which honorable men will at no very 
distant period disdain to be guilty." 

This dominant feeling led to the passage of the Sherman 
law and its allied legislation and all the chaos which has fol- 
lowed. The readjustment has been aided by the wonderful 
personal vigor of a leader to whom, howe^ver, we may feel 
about his subsequent career, we owe vastly more than to 
anyone else the raising of the plane of business morality. 
It has been said that it was only by this that we were saved 
from a twentieth century French revolution, so highly 
wrought had become the popular feeling, I am inclined to 
believe that we are now passing through a twentieth cen- 
tury French revolution from which the guillotine and its 
horrors are absent through the development of the moral life 
of the world as a whole. In its last analysis this revolution 
is simply the fundamental principle of the Golden Rule 
driving out the forces of selfishness. In this readjustment 
we are groping our way and it is too early yet to determine 
the result, but there are already some indications of the 
ultimate goal. The Sherman law and its allied legislation 
has served a purpose and will continue to do so until an 
equipoise upon a new plane is reached. It has turned out 
to be, as all such legislation must necessarily be, clumsy in 
its application, as in the mechanical arts the first machine 
utilizing a new idea is crude and yields its place afterwards 
to a machine of improved design. As the present telephone 
compares with the first crude machine of Bell, so the ulti- 
mate legislation which shall intrench and enforce the new 
plane of business ethics will be vastly superior and will 
avoid the clumsy results which have attended the application 
of the Sherman law. 

Some advance has already been made along this line. 
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Canada already has an anti-trust law which is aimed not so 
much to punish individuals and reap vengeance as to 
" smash the system." It was passed, as Professor Wyman 
says, not with the idea of " setting back industrial prog- 
ress," but simply of '' correcting commercial evils." I con- 
dens^e Professor Wyman's summary of the act. It provides 
that an application for a board of investigation may be 
made to a judge of the higher courts by any six petitioners 
who are prepared to declare that a combine exists in respect 
to any article of trade and commerce and that prices have 
thereby been enhanced or competition restricted to their 
detriment, either as consumers or producers. Upon pres- 
entation of prima facie evidence sufficient to satisfy the 
judge that there are reasonable grounds for believing that a 
combine exists and is injurious to trade, and that it is 
necessary that an investigation should be held, he issues an 
order providing for a board to make the investigation, upon 
which each of the parties name a member, and the third 
member, who is also the chairman and who must be a judge 
of one of the courts of record, is appointed on the joint 
recommendations of the two first chosen members of the 
board. The board makes a searching examination, having 
all the powers of a court of record in civil cases, and the 
necessary expenses of the investigation are met from a 
standing appropriation. In case the wrongs complained ot 
are found to exist various means of redress are provided, 
the selection of which depends upon the nature of the evil 
disclosed. In other words punishment, if it be punishment, 
is made to fit the crime. 

Another solution of this problem has been suggested by 
the author of a book just published under the title of " The 
New Competition," which seeks to substitute for the old 
brutal competition the competition of cooperation. lie 
says of the old competition : " It savors of the dark ages 
of progress, of those primitive and savage conditions when 
the weak were abandoned and the old were killed. It is a 
curious persistence of a natural, biological law in the indus- 
trial world long after man in his social and moral relations 
has advanced to higher and finer ideals. Morality has made 
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progress in every department of human thought save that 
of economics. Ethical standards have been set up in 
every branch of human activity save that of making money. 
Rivahy-competition in its broadest significance is an earn- 
est, intelligent, friendly striving of man with man to earn 
results beneficial to both ; it is neither relentless nor indif- 
ferent ; it is neither vicious nor vindictive ; it is not 
inconsiderate ; nor is it wholly selfish ; it is not mechanical 
but human, and should be, therefore, sympathetic." 

Describing the true competition he uses certain striking 
antitheses. " From the foregoing it follows that true com- 
petition exists only where (a) there are two or more com- 
petitors ; (b) competing under conditions that enable each 
to know and fairly judge what the others are doing. The 
essence of competition lies in the element of knowledge ; it is 
real, true, and beneficial in proportion to its openness and 
frankness, its freedom from secrecy and underhand methods. 
The basis of the old competition is secrecy, the strength of 
the new is knowledge ; the essence of the old is deceit, the 
-spirit of the new is truth. Concealment characterizes all the 
dealings of the old, frankness is vital to the new. The old 
looks with suspicious eye on all associations and combina- 
tions ; without cooperation the new is impossible." 

" The basis of the new competition is the open price policy. 
The secret price is the mark of the old, — false competition. 
The fixed price is the mark of the illegal combination — sup- 
pressed competition. The open price is the mark of the new 
— true competition." 

" The theory of the old competition is that no one class or 
individual can profit except at the expense of some other. 
The theory of the new competition is that no class can profit 
in the long run except as others prosper." 

These are suggestions pointing perhaps to the way whereby 
the ultimate readjustment will be found, but whatever may 
be its particular form, Ruskin's vision is sure to come. He 
said : " I trust that in a little while there will be few of our 
rich men who through carelessness or covetousness thus for- 
feit the glorious office which is intended for their hands. I 
said just now that wealth ill used was as the net of the spider 
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entangling and destroying ; but wealth well used is as the 
net of the sacred fisher who gathers souls of men out of the 
deep. A time will come — I do not think even now it is far 
from us — when this golden net of the world's wealth will be 
spread abroad as the flaming meshes of morning cloud are 
over the sky ; bearing with them the joy of light and the 
dew of the morning, as well as the summons to honorable 
and peaceful toil." 

All this may sound too good to be true, but if we believe 
that the principle of the Golden Rule is eternally right, 
humanity will find a way of applying it to the ordinary trans- 
action of business as well as it has to philanthropic enter- 
prises. We are indeed to-day fighting the battle of Arma- 
geddon and each decade will find leaders who will be able to 
read the heliograph messages from the spiritual heights and 
teach their brothers how to apply the old true principles to 
new spheres of action. 

Another phase of the same spirit of unrest — of iconoclasm 
— of activity for better and truer conditions of existence has 
been seen in this country in the attack upon our fundamental 
principles of government. This eflbrt started with a dis- 
guised attempt to substitute a pure democracy for a repre- 
sentative government and took form in propositions to do 
away with all restrictions upon the unbridled will of the 
people as represented by those voting, oftentimes a minority. 
The initiative, referendum, and recall of judges and of deci- 
sions, primary preference laws and the direct election of 
United States senators, all these were to be brought about 
by any possible short cut. The lessons of history were to 
be disregarded. 

But the Constitution was a contract between all the people 
and their descendants which provided how changes therein 
were to be made and it is a breach of that contract and a 
violation of political and ethical principles as bad as the busi- 
ness immorality which I have been describing, to repudiate 
or avoid the restrictions which that contract contains. Wayne 
McVeagh, in 1880, made the pregnant remark that "the 
security of public order in this country rests upon respect 
for the law and the village constable.'' The tendency of the 
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present disordered conditions of affairs as well as the overt 
acts of large bodies of- the people (and with the greatest 
regret I must add, the public expressions of some judges and 
lawyers) , have all tended to weaken popular respect for the 
law and thus invite and, in some cases, create anarchy. But 
the sober second thought of the i)eople will, I believe, thwart 
these iconoclastic forces and will make such changes in the 
fundamental law as are necessary to meet modern conditions 
by orderly and legal methods. A comparison of the address 
of the leader of the iconoclasts delivered at New York with 
that delivered at the commencement of the recent campaign 
offers the most gratifying exhibition oi returning sanity, 
although his latest utterance is not so reassuring. 

The history of humanity has developed two inconsistent 
and contending theories of government. Both recognize that 
all power and authority are derived ultimately from God, the 
creator of the world. But the two theories are absolutely 
opposed both in the method of transmission and the persons 
to whom they are transmitted. The one believes that this 
power and authority is transmitted to certain chosen members 
of the human race who are wholly charged with its adminis- 
tration. The other believes that the right to acquire power 
and authority is implanted at birth in the character of every 
living human being and that all power and authority finally 
rests with all the people. Two of the most distinguished 
believers in the first theory are Pobiedonostseff of Russia and 
Faguett of the French academy. The former says in the 
opening of his chapter entitled "The Great Falsehood of Our 
Time"; 

"That which is founded on falsehood cannot be right. 
Institutions founded on false principles cannot be other than 
false themselves. This truth has been demonstrated by the 
bitter experience of ages and of generations. Among 
the falsest of political principles is the principle of the sov- 
ereignty of the people ; the principle that all power issues 
from the people and is based upon the national will ; a prin- 
ciple which has in detail become more firmly established 
since the time of the French revolution," — and his attack 
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on representative parliamentary government discloses him 
as a believer in pure absolutism. 

Again he says : " Great and sacred is the vocation of 
power. Worthy of its mission it animates men, lends their 
activity wings, it holds up to all a mirror of justice, energy, 
and worth. To see such power, to feel its inspiring influ- 
ence, is a great happiness for every man who loves truth and 
yearns for light and virtue. Bui unhappy is he who seeks 
power and cannot find it, or finds instead the pretended 
power of majorities, the power of mobs, — despotism in the 
mirage of freedom." 

The basis of Mons. Faguett's argument, "The Cult of 
Incompetence," is also that all power is given by God to 
individuals of certain intelligence and moral development 
who should be the governing class, although Mons. Faguett 
would admit democracy to a very slight and humble share 
in the government. Of course this is absolutely inconsistent 
with our theory of a government of the people, for the 
people, and by the Y)eople, and it is interesting to remember 
that the same nation which produced a Pobiedonostseff also 
produced a Tolstoy. 

I think it cannot be justly questioned that under modern 
conditions pure democracy leads to despotism. Our fore- 
fathers when they drafted the Constitution thoroughly 
understood the danger and provided against it, and we are 
not yet, as a race, in that degree of intellectual and moral 
development which will permit us to remove all the checks 
necessary to secure to the individual his rights. This is not 
saying that our present form of government is in all respects 
adapted to modern conditions. As the electorate rises in 
intellectual and moral development some checks may become 
unnecessary. Some have already been done away with, as 
the original idea of the electoral college, and we have found 
that for nearly or quite a century we have been able to elect 
a president substantially by the direct vote of the people, 
contrary to Hamilton's idea. But humanity is not ready 
for unlimited despotic power. Human defects — human 
emotions — human nature — still remain. One of our 
judges has lately found it exercising its power over a jury 
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and preventing the trial of the case solely upon the evidence 
and law as given them. And far more serious than this fact 
was it that the judge, if he was correctly reported, spoke of 
it as rather to be commended than deplored. Cei-tainly 
when we find such examples in such high places it is not a 
far cry to hesitate to give despotic power unrestrained by 
any checks to the temporary majority which may be, and 
probably will be, but a minority of the whole. No, rather 
than this let us put up, until human nature is vastly 
improved, with the delay which the present checks on hasty 
action provide and in which the sober second thought of the 
people may find expression. All this requires a nice adjust- 
ment. The solution requires patience, just as all great 
improvements in the natural world have required cycles of 
patience. Stagnation is destructive. Growth is construc- 
tive. " Though the mills of God grind slowly, yet they 
grind exceeding small." Only by education, intellectual and 
moral, can the defects of human nature be gradually elimi- 
nated, and as they are and as the plane rises, not in any 
special class but throughout the whole electorate, the checks 
upon despotic power becomes less important. 

In the adjustment of these conditions our profession has 
perhaps of all the professions the heaviest responsibility, 
and the greatest opportunity. Each one of us can do but 
little by himself, but the combined eflort of the profession 
as a whole to maintain and extend the principle of the 
Golden Rule by co5peration if exerted universally and per- 
sistently will ultimately succeed. 

Mr. Alden p. White : Mr. Secretary. 

The Secretary : Mr. White. 

Mr. White : It is so common that it usually has no force 
when a vote of thanks is moved and passed at the conclu- 
sion of exercises. It seems to us, however, that the address 
to which we have just been privileged to listen shows not 
only that high regard for the office of president of the Asso- 
ciation with which the retiring incumbent views it, but it 
reflects the greatest of credit and honor upon us, his asso- 
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ciates, to be thought worthy of the careful preparation, the . 
reflective thought, and above all, that hopeful, optimistic 
note which in these days is altogether too rare. And there- 
fore, entirely departing from the mere formal and empty 
custom, with all the sincerity that may be implied in the. 
motion, I move you that the vote be recorded of our appre- 
ciation and thanks for this extraordinary able and careful 
eflfort of our retiring president. 

Mr. William H. Brooks : I second the motion. 

The Secretary put the question on the adoption of Mr. 
White's motion, and the same was unanimously adopted. 

The President : I thank you, gentlemen. 

As I have been all through this year under the immediate 
thumb and direction of the Secretary, I will take his orders 
now. What next? 

The Secretary : The next business, Mr. President, is 
the reading of the records of the last meeting. 

The President : As the time is short, do you desire to 
hear the reading of the records of the last meeting? 

On motion, it was voted that the reading of the records 
be dispensed with. 

The President : The next business is the Treasurer's 
report; Mr. Ware. 

The Treasurer, Mr. Charles E. Ware, read the following 
report : 

TREASURER'S REPORT. 

Fitchburg, Mass., December 19, 1912. 

To the Massachitselts Bar Association : 

The Treasurer of the Massachusetts Bar Association 
presents herewith his third annual report. 
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The third year of this Association has been a most suc- 
cessful one. The membership has been maintained to a 
noticeable degree, and the payment of dues has been most 
prompt, but few, in proportion to the total membership, 
being still in arrears. 

The year began with about 640 members and ended with 
633, exclusive of the honorary members (about 40). 

Twenty members allowed their names to be dropped from 
the roll. During the year nine resigned, six were appointed 
to the bench and so became honorary members. 

Seven have resigned to have their resignations take effect 
at the end of the year. 

Two have been reinstated to full membership. Fourteen 
members have died and thirty-nine new members have been 
elected. 

This report does not include the receipts to date on the 
special subscription for the portraits of ex-Chief Justices 
Holmes and Knowlton, a separate account of which will be 
made when the same is closed. 

The following is the account of the receipts and dis- 
bursements : 



Amount of balance from last annual account, December 2C, 1911, $1,128.58 

Received 1 Annual Due for 1910 5.00 

Received 24 Annual Dues for 1911 120.00 

Received 599 Annual Dues for 1912 2,995.00 

Received interest on deposit 35.32 

Received from County of Bristol for expenses in prosecuting 
the Bannon disbarment petition, being amount advanced by 

Massachusetts Bar Association, March 1, 1912 . . . 209.17 



$4,493.07 



Expense Account. 
1912. 

Jan. 3. Paid James A. Shea, 40 circular letters, etc. $1.60 

" 3. ♦* H.M. Downs Printing Company, 1,000 

receipts, 1,000 stamped envelopes 
and printing same (Treasurer) . 27.25 

8. *' The Rockwell & Churchill Press, 
1,000 circular letters, Report Com- 
mittee on Legislation . . . 17.75 



Amounts carried forward, $46.50 $4,493.07 
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Amounts brought forward, $46.50 $4,493.07 

Jan. 13. Paid E. S. Smith & Co., typewriting . . 17.40 

13. •♦ The Rockwell & Churchill Press, 400 

Song Books 27.50 

^* 13. "' Hotel Somerset, Annual Dinner . 887.05 

** 13. ** Massachusetts Bonding Insurance 

Company (Treasurer's bond) . 12.00 

19. •' The Rockwell & Churchill Press, 760 

letters adjourned meeting . 6.00 

'* 22. *' Robert Homans, telephones, telegrams, 

postage, etc., for 1911 . . 21.90 

26. *' Frank H. Burt, Report of Second 

Annual Meeting, 315 folios at 25c. . ' 78.75 
" 26. »♦ The Rockwell & Churchill Press, 500 

letter heads 4.00 

Feb. 3. ** Esther F. Emerson, typewriting . . 8.70 

5. *♦ Wm. D.Turner, cash paid C.E.Calla- 
han investigating complaint against 
Edward H. O'Brien .... 5.35 

** 12. ** Brigham & Hunnewell, disbursement 
and services in re Annual Meeting, 
1911, and publication of address of 
P. T. Sherman .... 147.37 

** 12. ** The Rockwell & Churchill Press, 

1,000 address P. T. Sherman . . 58.50 
12. " The Rockwell & Churchill Press, 750 

letters Annual Meeting, etc. . . 20.00 
*' 13. " Shreve, Crump & Low Company, ex- 
pense sketches for seal . . . 7.50 
*' 21. ** Hoi lis R. Bailey, expense on Grievance 

Committee 7.31 

March 1. ** Herbert Parker in matter of expenses 

in disbarment proceedings against 

Edward T. Bannonin Bristol County, 209.17 

(< 20. ** Frank H. Burt, reporting speeches of 

Governor Foss and Ex-Governor 

Long at banquet 7.00 

" 22. *' The Rockwell & Churchill Press, 500 

half letter heads .... 4.00 

April 8. '* C T. Callahan, travelling expenses . 6.80 

** 23. '♦ Addison C. Getchell & Son, 50 copies 

Canons of Ethics . . . . 38.00 

26. " The Rockwell & Churchill Press, 550 
pamphlets, letters, Thayer & Bra- 
ley in re Code of Ethics . . . 48.00 
May 6. " Judge Wm. C. Wait, expenses attend- 
ing Illinois State Bar Association at 
Chicago as a representative from 
Massachusetts Bar Association . 83.95 



Amounts carried forward^ $1,752.75 $4,493.07 
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Amounts brought forward, f 1,752.75 $4,493.07 

May 16. Paid E. S. Smith & Co., attending and re- 
porting hearing before the Grievance 
Committee in case of Francis Y. 
McCarthy, 8 copies . . 15.75 

' C. £. Wallace, 500 stamped envelopes 

(Treasurer) 10.62 

* Geo. D. Barrage, expenses investigat- 
ing Kodovsky matter . . 31.27 

' The Rockwell & Churchill Press, 

1 ,000 copies Second Annual Report, 597.00 

^ Henry R. Brigham, personal services 

Boston Mailing Company expense . 153.78 

' Addison C. Getchell & Son, printing 

Code of Ethics . . . . 29.00 

H. M. Downs Printing Company, 100 

notices (Treasurer) . . . 2.00 

' The Rockwell & Churchill Press, 
printing circulars relating to Annual 

Meeting 6.00 

Dec. 4. *' H. M. Downs Printing Company, 500 
envelopes, 700 circular letters, and 
100 receipts a/c Ex-Chief Justices 
Holmes and Knowlton portraits . 25.50 

■ Balance on hand 1,869.40 



June 


10. 


July 


29. 


Aug. 


10. 


(i 


17. 


Sept. 


6. 


Oct. 


14. 


f( 


21. 



$4,493.07 $4,493.07 

Respectfully submitted, 

CHAS. E. WARE. 

Treasurer. 

In explanation of the item of payment of $209.00 to 
Herbert Parker for expenses of the Bannan case, the 
Treasurer stated that Mr. Parker refused to accept any 
compensation for his services in that case and the item 
represented only his actual expenses. 

The Treasurer : The Auditors have requested me to 
read their report, which is annexed to this : 

REPORT OF AUDITING COMMITTEE. 

We hereby certify that we have examined the cash book 
of the Treasurer of the Massachusetts Bar Association for 
the year ending December 12, 1912, and find the cash on 
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hand as called for by above statement, that vouchers are on 
hand for all disbursements, that the footings of the cash 
book are con*ect and the cash condition is as shown on this 
date. 

Lee M. Friedman, 
Robert G. Dodge, 
Committee to audit the books of the Treasurer, 
December 16, 1912. 

On motion of Mr. S. K. Hamilton, the report of the 
Treasurer was accepted and ordered placed on file. 

The President : The report of the Executive Committee 
is presented by the Secretary, Mr. Homans. 

The Secretary : Mr. President, this is the report of 
the Executive Committee, which I have prepared at your 
request. 

REPORT OF EXECUTIVE COMMITTEE. 

During the year 1912 the Executive Committee has held 
six meetings. At these meetings it has passed upon the 
reports of the Grievance Committee as will be more fully 
set forth in the report from that committee ; it has given 
very serious attention to the reports of the Committee on 
Legislation in regard to supporting or opposing measures 
before the Legislature ; it sent Mr. Justice Wait of the 
Superior Court to Illinois as its delegate to attend the 
meeting of the Illinois Bar Association on April 25 and 26, 
1912; and it has considered at great length the preparing 
and adoption of a code of ethics as authorized by vote of 
the Association. After the committee composed of Messrs. 
J. B. Warner, W. H. Kiles, and R. A. Knight had prepared 
the code of ethics and after this code had been informally 
adopted by the Executive Committee as the code of the 
Association, and after the code had been recommitted to 
Mr. Warner's committee for final revision, a request was 
received from the Bar Association of the City of Boston 
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asking for a conference on the subject of this code of 
ethics prior to its promulgation as the code of the Associa- 
tion. This request for a conference was of course acceded 
to and the result is that no code of ethics has yet been 
adopted as the code of the Association. In order that the 
work spent by the Executive Committee for 1912 be not 
wasted the following vote is offered for adoption by the 
Association : 

Voted^ that the question of the adoption of a code of 
ethics for the Massachusetts Bar Association be referred 
to a special committee composed of the members of the 
Executive Committee of the Association for the year 
1912, and that such special committee be authorized to 
prepare a code of ethics as the code of ethics of the 
Massachusetts Bar Association. 

The Secretary : I offer that vote. 

The President : That is your suggestion ; it is not an 
action of the Executive Committee. It should hardly have 
appeared in the Executive Committee's report. 

The Secretary : I think that is right, Mr. President. 

The President : It is hardly proper that that should 
be in the Executive Committee's report, because the Execu- 
tive Committee has never acted upon it. 

The Executive Committee also wish to report that at the 
request of Mr. Justice Wait a committee consisting of 
Messrs. W. H. Niles, W. R. Sears, and F. A. Milliken 
have been appointed to confer with the Justices of the 
Superior Court in regard to changes in the rules of that 
court. 

The Executive Committee has also received a communica- 
tion from Arthur Macdonald, of Washington, D.C., asking 
the aid of the Association in making a scientific study of the 
criminal classes. The Executive Committee asked that this 
be referred to the next executive committee. 

For the Executive Committee, 

Robert Homans, 
Secretary. 
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The Secretary : Mr. President, you are quite right 
about that vote — it perhaps should not appear in the report 
of the Executive Committee, but I was asked by Mr. War- 
ner, the chairman of the Special Committee, to present such 
a vote to the Association and, as a matter of fact, this sub- 
ject having been before the Executive Committee of 1912 
for its consideration, it seems better that it should be left to 
that committee to consider the code of ethics further, after 
conference with the Bar Association of the City of Boston. 
And I should move you, sir, that that vote be adopted by 
the Association. 

Mr. Richard W. Hale : Mr. President — 

The President : We will take action upon the Executive 
Committee's report. It is moved and seconded, unless 
there is objection, that the report of the Executive Commit- 
tee be accepted and filed. [Motion carried.] Now comes 
up the question of the vote offered by Mr. Homans at Mr. 
Warner's suggestion, continuing the code of ethics in charge 
of the Executive Committee for the present year instead of 
turning it over to the new committee, which is very largely 
changed on account of the three-year limitation. There is 
a three-year limitation by which members cannot serve on 
one committee more than three years consecutively, so that 
the membership will be very seriously changed, 

Mr. Hale : Mr. President, I desire to offer the follow- 
ing by way of a substitute or amendment of the motion 
offered by Mr. Homans : 

" That the special committee of three on the subject 
of legal ethics be continued as a special committee on 
the subject, but that they report to the new Executive 
Committee." 

I submit to you that all the benefit of the experience of 
those gentlemen and of the work of the preceding Executive 
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Committee can be had if my substitute is adopted, without 
certain rather serious disadvantages which I wish to point 
out. The first of those disadvantages is that the motion, 
unless amended, creates a special committee of, I believe, 
either twenty-one or twenty-four, who would have no other 
subject upon which to meet. They would be called together 
from all over the State for the purpose of discussing this 
subject. The second is that it proposes to shear off from 
the incoming Executive Committee a portion of its normal 
duties. That, it seems to me, would lead to a distinctly bad 
parliamentary result for the new Executive Committee may 
hear some day that a code of legal ethics has been adopted 
as the code of the Massachusetts Bar Association — it may 
be announced as the morality declared to be moral, and 
yet a majority of that committee may believe that it does 
not state in a final, satisfactory form the morality of legal 
ethics. This is not a mere theoretical objection. The close 
division in the preceding Executive Committee indicates 
that it is a practical and substantial objection. If the 
special committee of three, with their wide knowledge 
and experience on the subject, agree with the incoming 
Executive Committee, it will be a far easier matter to handle 
in the form which I propose. If they disagree it will carry 
with it the very serious criticism of it upon the bar as dis- 
united about morals, which will obviously result. It is 
said, Mr. President, that the proposal made by Mr. Homans 
is unconstitutional. I make that objection without hesita- 
tion in a meeting of lawyers, although it is unfashionable 
nowadays outside of such a meeting. The idea is that when 
the three-year limitation is to a considerable extent opera- 
tive, it should nevertheless not operate in regard to one 
of the most important subjects which is coming before this 
Association. The amendment which I suffo:est has all the 
merits of the original motion ; it has not the demerits which 
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I pointed out. And I therefore, Mr.* President, offer as a 
substitute that the special committee of three be continued 
as a special committee on the subject, to report to the 
incoming Executive Committee. 

The President: That does not complete your work, 
Mr. Hale, if I may suggest it. The original vote gave the 
Executive Committee power to adopt. Does that con- 
template that the new Executive Committee shall have 
power to adopt? 

Mr. Hale : I understand that a previous vote, which 
neither of these motions proposes to change, has placed the 
matter in the hands of the Executive Committee with power 
to adopt a code. That, of course, would carry forward, and 
the power would carry forward to the new Executive Com- 
mittee. If I am in error in that respect — 

The President : I did not know but it would clear it up 
if you add : " to report to the committee, which shall have 
power to adopt the code." 

Mr. Hale : That being my understanding of the existing 
records, I gladly do it. 

Mr. Charles E. Shattuck : Mr. President, it does not 
seem to me that a committee of the Association ought to 
have power to adopt the code, and I submit that the power 
be not given this year to the Executive Committee to adopt 
finally a code, but simply to recommend a code to be 
adopted by the whole Association at the next annual meet- 
ing or at some special meeting for the purpose. I would 
like to second Mr. Hale's motion that the same sub-com- 
mittee have the matter in charge and report to the new 
Executive Committee, but that that committee shall not 
have the full power to adopt the code, but only to recom- 
mend a code to the whole Association. 

Mr. Hale : Mr. President, Mr. Shattuck's suggestion 
leaves, it seems to me, this parliamentary result, that I had 
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better offer my motion without the phrase " which shall 
have power to adopt the code ; " and it would be wise that 
we should thereafter vote separately upon the latter portion 
of my motion. It then in its original form is seconded by 
Mr. Shattuck as a substitute. 

The President : The question, then, is upon the motion 
offered by Mr. Homans continuing the old committee in 
charge of the question of a code of ethics, as modified by 
the amendment offered by Mr. Hale that the special com- 
mittee of three be continued as a special committee on the 
subject of the code of ethics, to report to the Executive 
Committee. 

Mr. H0LLI8 R. Bailey: Mr. President, I would like 
to say just a word in favor of that. I think that is a very 
wise action. 

The President : Is there any further discussion ? 

Mr. Homans : Mr. President, this subject of a code of 
ethics has been considered at very great length by the 
Executive Committee for the year 1912. The report was 
presented in print to the members of the Executive Com- 
mittee some time in the spring. The committee then had 
the pleasure of listening to what amounted to a debate on 
the general question between Mr. Warner, who prepared the 
code of ethics as chairman of the special committee of 
three, and Dean Thayer of the Harvard Law School, who 
presented certain views which were opposed to those of Mr. 
Warner's committee. The question was considered by the 
whole Executive Committee ; it was thereupon discussed at 
a meeting which lasted several hours, and finally, although 
I should say that the feeling in the Executive Committee 
was pretty well divided between following Mr. Warner's 
draft and following the suggestions of Dean Thayer, who 
wished to adopt practically the code of the American Bar 
Association. But after this long meeting had been held 
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and the discussion had been pretty thorough, this whole 
question of a code of ethics was referred to each member 
of the Executive Committee by sending him a copy of the 
draft and a copy of the objections to the draft, and by 
asking him to vote, I think, at the end of six weeks on 
whether or not he desired to adopt the code as prepared by 
Mr. Warner's committee or desired to adopt the code of the 
American Bar Association. Every member of the Execu- 
tive Committee voted on that question and there was a 
majority in favor of adopting the code prepared by Mr. 
Warner's committee. That being the situation, at the 
meeting of the Executive Committee which was held in 
November, it was voted to adopt — as the committee had 
the authority to do — it was voted to adopt as the code ol 
ethics of the Massachusetts Bar Association the code pre- 
pared by Mr. Warner. The code was thereupon recom- 
mitted to Mr. Warner's committee for final revision and 
was revised by Mr. Warner and put in the hands of the 
Secretary, and could then have been proniulgated as the 
code of ethics of the Massachusetts Bar Association if 
the Secretary had seen fit to so promulgate it. At that 
time a request was received from the Secretary of the 
Boston Bar Association that a conference be held before 
that code be finally adopted. A meeting of the Executive 
Committee was held after that request was made, and the 
request was naturally acceded to by that committee of this 
Association, and the code of ethics now, having been pre- 
pared by Mr. Warner's committee, is, as far as the vote of 
this year's committee is concerned, the code of the Associa- 
tion, subject to the conference which has been asked for by 
the Bar Association of the City of Boston. That is the 
situation. I think every member of this year's Executive 
Committee, of which there are twenty-five and of which I 
think some fourteen go off this year, has studied this ques- 
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tion. I think that if the new Executive Committee is 
forced to go over the ground again, as will be the natural 
result of Mr. Hale's motion, it will be a great pity. 1 
think the matter had better be left with this year's Execu- 
tive Committee to consider the question, and if this 
Association wishes that Executive Committee, or special 
committee, as it will be, to report to the Association, well 
and good ; but I think that committee should be left to deal 
with the question as a special committee, and that the whole 
discussion should not be mised again with the new Execu- 
tive Committee for the year 1913. I speak as one who has 
had a good deal of doubt in his own mind as to what course 
to follow in regard to this code, but I do believe that the 
whole matter better be left as put in the motion which I 
propose, which was drawn up at Mr. Warner's suggestion, 
rather than opening this whole question again with a new 
committee of twenty-five. But, as 1 say, I feel sure that 
both Mr. Warner and the Executive Committee of 1912 
would be very glad to report the whole subject to the Asso- 
ciation, if that was the desire of this body now. 

Dean Ezra R. Thayer (Harvard Law School) : Since 
Mr. Homans has done me the honor to mention my name, 
let me say that I appeared before the Executive Committee 
only for this reason, — that I happened to be the only New 
England member of the committee which prepared the 
American Bar Association code, and that committee never 
thought of adopting anything but only of presenting it to 
the Association for adoption. That committee was com- 
posed of much better men than myself, but I happened 
to be the only member from this part of the world. That 
code has been adopted by about thirty States. The main 
reason for having a code at all, and for all the attention that 
was given to the matter, was the hope that it might com- 
mend itself to the bars of the different States. It has done 



Digitized by VjOOQIC 



THIRD ANNUAL REPORT. 75 

so pretty much all over the country, and it seemed unfortu- 
nate that Massachusetts should take a different turn. 

It has struck me forcibly in view of what has been said 
thi« morning — that the notion of an association of a thou- 
sand lawyers being bound on a question of fundamental 
ethics by the action of a committee has some rather odd 
features. If the Association will turn back to the vote of a 
year ago which gave that power to the Executive Committee 
it will observe that the vote was passed without discussion 
on a motion presented by the Secretary at the request of the 
Executive Committee. This was done on the report of a 
sub-committee that its draft of a code " followed the code 
adopted by the American Bar Association with some changes, 
which in the judgment of the committee make the code more 
appropriate for use by the Massachusetts bar." But the 
President has told us this morning that when the Executive 
Committee came to consider details, the differences between 
the draft code and the American code turned out to be 
important, and the Executive Committee was nearly equally 
divided. Now, a final vote of a representative body which 
is almost equally divided, committing the Association with- 
out appeal on fundamental questions of ethics is a serious 
matter, and in such a situation the mere fact that some 
work will have to be done over again does not impress 
me as a very strong argument. Rather a simple dilemma 
is presented. The special committee composed of the very 
able and learned gentlemen who drafted Mr. Warner's code 
is to be continued under Mr. Hale's motion. Now, that spe- 
cial committee will report back to the Executive Committee. 
If the new Executive Committee agrees with the old, then 
Mr. Hale's motion would suit Mr. Homans just as well as his 
own. Time given to such an important matter cannot be 
wasted. If the new committee, which must be a proper 
committee, because we are going to elect it, differs from the 
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old, it seems to me of first rate importance that the Associa- 
tion should know it, because if two Executive Committees in 
two successive years differ, then it is proper that the Asso- 
ciation should pause a little before being finally committed 
to anything. 

Mr. Bailey : I wish to call attention to the fact that the 
old Executive Committee is going to be to a considerable 
extent changed. That is to say, our present President 
becomes ex-officio chairman of the Executive Committee. 
About half of the present committee, if the slate goes 
through, become members of the new committee. I hope 
Mr. Hale's motion will prevail and we shall then have 
Mr. Shattuck's motion, that the new committee, having 
heard the report of the committee of three, having con- 
sidered the matter, may then next year put it up to the 
Association. That in the other States has been the estab- 
lished course of proceeding. The matter is so important 
that it ought not, I think, to be left to the Executive Com- 
.mittee, but should be given to them simply to consider and 
report, so that the Association next year may take final 
action. I hope that Mr. Hale's motion will prevail. 

The President : Are you ready for the question? The 
question is upon Mr. Hale's motion, that the special com- 
mittee of three on the code of ethics be continued as a 
special committee on the subject, to report to the new 
Executive Committee. [Motion carried.] That disposes 
of the original motion. Now, Mr. Shattuck. 

Mr. Shattuck : Then I would renew my motion that 
when the Executive Committee has decided the question, it 
report the suggestions to the whole Association and that the 
action of the Executive Committee itself shall not be final. 

The President : Mr. Shattuck moves that the new 
Executive Committee report their action thereon to the 
Association for final action. Is it seconded? [Motion 
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seconded and put to vote.] It is a unanimous vote. That 
disposes of the matter of the Executive Committee. Com- 
mittee on Membership, Mr. Rackemann. 

The Secretary : Mr. President, I have been asked to 
read this report of the Committee on Membership by Mr. 
Charles S. Rackemann, its chairman : 

REPORT OF COMMITTEE ON MEMBERSHIP. 

Boston, December 17, 1912. 
Massachusetts Bar Association, Robert Homans, Esq., 
Secretary, Exchange Building, Boston. 

Dear Sir : For the Membership Committee, I beg leave 
to report as follows, for the past year : 

Our committee has held a number of meetings, and has 
acted upon all applications for membership which have been 
referred to it, and the results have been reported to you 
from time to time. 

There have been reported favorably twenty-two ; rejected 
none ; pending one. 

This committee has noted with great satisfaction that the 
annual meeting of the Association is to be held this year in 
Springfield, thus carrying out one of its recommendations 
made two years ago, and we may be allowed to express the 
hope that the meeting will be in every way most successful. 

I am unable to tell you which members of the committee 
will be in attendance there. I wish to express my sincere 
regret that I am not able personally to attend. I should be 
much interested to be present, if possible. 

Respectfully submitted. 

For the Committee, 

Charles S. Rackemann, 

Chairman. 

On motion the report was accepted. 

The Secretary : In this connection, Mr. President, I 
should like to report that the Membership Committee has 
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passed favorably upon the applications of four gentlemen 
for membership in this Association, and although it has 
been customary for the Executive Committee to elect new 
members, the by-laws provide that the Association may do 
so, and I therefore report that the Membership Committee 
has passed upon the applications for membership of the 
following gentlemen : 

Edward N. Goding, of Boston. 
Morton Colling wood, of Plymouth. 
Ellis Spear, Jr., of Springfield. 
John McCarthy, of Brockton. 

The President : That does not require a ballot, I sup- 
pose. 

The Secretary : No, and I should move that those gen- 
tlemen be elected members of the Association. 

Mr. Ware : I would like to add an amendment to that, 
that Mr. Richard P. Coughlin be reinstated, having paid up 
all back dues. 

The President : I will put that separately. 

The Secretary's motion for the election of the above- 
named applicants, being duly seconded, was put to vote and 
declared carried, after which Mr. Ware's motion for the 
reinstatement of Mr. Coughlin was adopted. 

The President : The next business is the report of the 
Committee on Legislation ; Mr. Niles. 

Mr. William H. Niles : Mr. President, I want to apolo- 
gize for longer reports than we have been accustomed to 
make, and for a longer report than you might expect. My 
reason for preparing a report of this form is a letter handed 
me by the Secretary from a somewhat prominent member of 
this Association, who said that as near as he could find out 
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the only thing that this Association stood for was for the 
pleasure of giving its members an annual banquet. I thought 
that perhaps the members of the Associ^ion might well 
know that committees of the Association are quite indus- 
triously at work. 

REPORT OF COMMITTEE ON LEGISLATION. 

The Committee on Legislation of the Massachusetts Bar 
Association respectfully submits its third annual report, the 
same being for the year 1912, as follows : 

Your committee has not been called upon during the past 
year to consider any one matter of grave or paramount 
importance, as was the case during the first year, which was 
devoted mainly to the Report of the State Commission 
appointed to investigate the causes of delay in the adminis- 
tration of justice in civil actions, or in our second year, 
when our efforts were largely expended in a consideration 
of the Employees' Compensation Act, which became opera- 
tive on July 1st of this year. 

There has, however, been presented to your committee 
for consideration a very large number of petitions to the 
Legislature for the enactment of laws of especial interest 
and importance, not only to the bench and bar of the 
Commonwealth, but to the people at large. 

Some of the legislation proposed was deemed by the 
Executive Committee, and by this committee, drastic and 
pernicious, and the same was opposed with all the influence 
which this Association was able to exert, and in every 
instance such proposed legislation failed. 

Certainly more than fifty petitions were brought directly 
to the attention of this committee. The Secretary of the 
Association, Mr. Robert Homans, with unremitting diligence 
followed the various bills presented to the Legislature, and 
furnished your committee with copies of all such as appeared 
to merit the attention of the committee for approval, modifi- 
cation or opposition, and your committee desires here to 
recognize the valuable service which Mr. Homans has 
rendered, not only to the committee but to the Association, 
as well. 
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Three bills were introduced which vitally affected the 
Judiciary of the Commonwealth,- — 

One provided for the amendment of the Constitution 
authorizing the election of judges by popular vote ; 

Another, that " In order that the people may not suffer 
from the long continuance in place of any judge who shall 
fail of discharging the important duties of his office with 
ability, fidelity and for the public good, all judges should be 
elected by the people for a term of years not to exceed 
five ; " 

And the third, — That the Constitution be amended to 
authorize^ the appointment of all judges for terms of seven 
years. 

Concerning complaints against attorneys at law for 
unprofessional conduct, — 

One bill specified, and proposed to limit to the causes 
specified, the removal of any attorney at law ; that prosecu- 
tion for such removal should be conducted by the District 
Attorney ; that the accused should be entitled to a jury 
trial ; that the accused should have the right to take the case 
to the Supreme Judicial Court on bill of exceptions or 
demurrer, and that until the questions raised had been 
finally determined " he shall have and retain all the rights 
and privileges he acquired when he was admitted to 
practice ;" 

A second bill proposed that no attorney should be removed 
absolutely or temporarily, or prevented from practising in 
all the courts of the Commonwealth, except for the cause 
and in the manner set forth in the bill. It gave the accused 
the right to trial by jury, requiring the same degree of cer- 
tainty in the evidence presented as is required in criminal 
cases, and that the charges should be proved beyond a 
reasonable doubt ; that the same should be prosecuted by 
the attorney general or district attorney, and in case of the 
pendency of any other civil or criminal proceeding for one 
or more of the causes set forth in the complaint, the Court 
should stay disbarment proceedings until the civil or criminal 
proceedings were ended ; 
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And a third bill would have prevented the filing of any 
petition for disbarment of an attorney unless the Board of 
Bar Examiners had first investigated the charges, and had 
endorsed its consent to the filing thereof, and certified that 
there was good ground for hearing said petition. 

The self-evident purpose of all three of these bills was not 
only to take the matter of maintaining a high standard of 
professional practice on the part of members of the bar 
entirely out of the hands of bar associations, but to obstruct 
the Court in dealing with and punishing the unprofessional 
conduct of such members. 

It is needless to say that the enactment of these bills was 
strenuously opposed. 

A bill was introduced which, if enacted, would prevent 
the judge in his charge from making any statement of the 
testimony of witnesses in the suit, but would confine him 
strictly to a statement of law ; 

Another gave to the defendant in all proceedings for vio- 
lation of an injunction or restraining order, the right to trial 
by jury as to whether he was guilty of the act, and if guilty 
of the act, whether it constituted a violation of the injunction 
or restraining order ; 

Another bill proposed to bar all action against the maker 
or makers of a promissory note secured by mortgage after 
the expiration of one year from the maturity of such note. 

Relating to attachments on mesne process and otherwise, — 
One bill provided that no attachment of real estate should 
be made in any action at law or in equity, and no trustee 
process should issue, until a bond had been tiled for an 
amount equal to the ad dainnum in the writ, with good and 
suflScient unincumbered real estate or cash security, and 
before such bond should be accepted an affidavit should be 
made that the plaintiff has a good and sufficient cause of 
action to justify the issuing of such attachment ; 

And still another would prohibit an attachment in any 
suit for the recovery of debt or damage to be made, unless 
the plaintiff filed with the Court " a bond in such sura and 
with such security as the Court should deem sufficient to 
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amply reimburse the defendant for any damages in case the 
plaintiff fails to win a favorable verdict." 

The enactment of these bills, in the opinion of your com- 
mittee would have rendered it practically impossible for any 
person of limited means or credit to avail himself of any 
attachment to secure payment of any judgment which he 
might obtain. 

At least one bill was introduced which proposed to so 
amend the Constitution that the Legislature might authorize 
the recall by popular vote of any judicial officer, high or 
low, at any time. 

The enactment of these, as well as a number of other bills 
which your committee opposed, was defeated, and on the 
other hand, in numbers of instances, legislation favored by 
your committee was enacted. 

During the past year your committee has not been author- 
ized by the Association, nor by vote of the Executive Com- 
mittee, to introduce any petition for new legislation, and 
without such authority your committee has no power to act. 
In view of the fact that many of the petitions for new legis- 
lation, which must have their day before the legislative 
committees, and which consume much of the time of such 
committees, are presented by individuals having little prac- 
tical experience, who frequently have some grievance or 
private interest to serve, it seems to your committee desir- 
able that this Association, representing as it does the whole 
Commonwealth, should take the initiative, especially in 
matters of statewide interest, in assisting the Legislature as 
far as possible to shape desirable legislation. 

Your committee has invariably found legislative commit- 
tees willing not only to hear us biit to confer with us, and 
now that our Association is well established, and as nearly 
all of the members of your committee on legislation have 
served the three years allowed us and must now retire, we 
recommend to our successors, and to the Association, that a 
strenuous effort be made, not only to secure but to introduce 
such new legislation as may appear to be clearly in the 
interest of the people. 
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The report so far as I have read is the unanimous report 
of your committee. I prepai-ed and submitted to every 
member of the committee some additional matter which 
received the approval of all but three of the members. 
These three members did not dissent but questioned the 
advisability of incorporating it in this report. I give what 
follows, therefore, as the report of a majority of the 
committee. 

In previous reports we have referred to the desirability 
of legislation restricting the right to attach real or personal 
property on mesne process, and called attention to the fact 
that attachments or threats of attachment were often used 
to coerce parties into settlement of unfounded or doubtful 
claims, and in our first report we recommended "that the. 
plaintiff, or some person in his behalf, be required to make 
oath that he believes he has a good cause of action and 
reasonable expectation of recovering judgment therein, and 
that he believes the attachment is not excessive and that 
the same is reasonably necessary to secure any judgment 
which he may recover in said action." 

We have also called the attention of the Association to the 
fact that as the law now stands a person having a cause of 
action, however large it may be, can only have one trial, 
either before a jury or a single justice, upon questions of 
fact, while a person having a cause of action for less than 
one thousand dollars, however insignificant that claim may 
be, has the right to a trial in the Police or District Court, 
with the right of appeal and trial to a jury in the Superior 
Court, thus not only entailing large cost but in many 
instances two or three years delay. In other words we 
give the man with a small claim, however insignificant, the 
privilege of taking his chance with a single judge, and if 
the decision of the single judge does not suit him, or if he 
sees an opportunity to profit by delay, the door is wide 
open for him to appeal to the Superior Court. 

As to criminal cases also, we desire to call the attention 
of the Association to the treatment of appeals to the Superior 
Court. More than five thousand criminal cases are appealed 
to the Superior Court each year. For want of time or 



Digitized by 



Google 



84 MASSACHUSETTS BAR ASSOCIATION. 

under a belief that most of these cases are not worthy of 
the dignity of the Superior Court, or for some other cause, 
very few of them can receive adequate consideration in that 
court. 

In one county of this Commonwealth, in 1910, out of 
1,204 cases appealed where the sentence of the lower court 
was for imprisonment, 45 only were acquitted, sentence 
was increased in 28 cases, affirmed in 304 cases, decreased 
or changed in 157 cases, while 715, out of the 1,204 cases 
deemed worthy of imprisonment by the justice who heard 
the case in the lower court, were filed, nol prossed or other- 
wise disposed of without the imposition of any sentence 
whatever. Thus by appealing the defendant gained decid- 
edly more than time in 72 per cent of the cases, while he 
actually lost by his appeal in hardly more than 2 per cent 
of the cases appealed. 

Of 1,021 cases appealed where the sentence,was a fine 
only, 842 were nol prossed, filed or otherwise disposed of 
without sentence. 

We give the statistics for the year 1910 not because that 
is deemed by any means an exceptional year, but because 
we have the data for that year and do not have it for any 
other year. 

By some appropriate legislation or reformation in practice 
a remedy should be found for such conditions, by which we 
may cease to offer a reward for appeals in criminal cases. 

Respectfully submitted. 

For the Committee, 

Wm. H. Niles, 

Chairman. 

The President : You hear the report of the Committee 
on Legislation ; the usual motion is that it be received and 
placed on file. [Motion to receive and place on file 
adopted.] 

The Committee on Legal Education ; Mr. Masoii. 
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REPORT OF THE COMMITTEE ON 
LEGAL EDUCATION. 

We have been asked to report somewhat more fully than 
we have heretofore done upon the matter of legal education 
and requirements for admission to the bar. 

The legal profession, of course, has always ranked as 
one of the learned professions. In fact the practice of the 
law may in itself be called an educational process. The 
subject of legal education throughout the country has natur- 
ally had much attention from the American Bar Association 
ever since its organization in 1878. The Association 
placed the matter at first in the hands of the Committee on 
Legal Education and Admission to the Bar. Later the 
work was found to be of special interest to so many mem- 
bers that in 1893 the Section of Legal Education was 
formed, and this Section has met regularly every yea? since 
that time. It is at present engaged in discussing and formu- 
lating the requirements for admission to the bar. which 
ought to prevail in the several States, with the purpose of 
maintaining as high moral and educational standards as 
practicable, and of securing the nearest possible approach 
to uniformity of requirements. 

The requirements for admission to the bar in this State 
have varied greatly from time to time. The particulars are 
fully given in a book by Hollis R. Bailcj', Esq., on Attor- 
neys and their Admission to the Bar, from which we have 
freely drawn. Strangely enough the earlier requirements 
seem to approach the present standards more nearly than do 
the requirements at some of the intervening periods. 

In February, 1781, soon after the adoption of the Con- 
stitution of this State, the Supreme Judicial Court turned 
its attention to the subject of admission to the bar, and after 
suitable preamble made the following rule : 

''Do Order that no Gentleman shall be called to the 
Degree of Barrister until he shall merit the same by his 
conspicuous Learning, Ability and Honesty; and that the 
Court will of their own mere Motion call to the Bar such 
Persons as shall render themselves worthy as aforesaid i 
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and that the manner of calling Barristers shall be as 
follows : The Gentleman who shall be a candidate shall 
stand within the Bar. The Chief Justice or in his absence 
the Senior Justice shall in the name of the Court repeat to 
him the Qualifications necessary for a Barrister of the Law ; 
shall let him know that it is a Conviction in the Mind of 
the Court of his being possessed of these qualifications that 
induces them to confer this Honor upon him ; and shall 
solemnly charge him so to conduct himself as to be of • 
Singular Service to his Country by exerting his abilities for 
the defence of her Constitutional Freedom ; and so to 
demean himself as to do Honor to the Court and Bar." 

In October of the same year the Court further provided 
as follows : 

"Whereas it is provided that all Attorneys commonly 
practising in the Courts of Justice within this Government 
shall take the Oath prescribed by Law for Attornies, and 
the Oath of Allegiance to this Commonwealth and the 
twelfth Article in the Declaration of Rights having provided 
that every Subject shall be heard by himself or his Council 
at his Election, in order therefore to carry the same Pro- 
visions into effect and to exclude men who are enemies to 
their Country, immoral Persons and com. ... of the 
Peace from stirring up unnecessary Law Suits and foment- 
ing Dissensions and Divisions amongst the good People of 
this Commonwealth. The Court do in pursuance of the 
Authority of Law given them make the following Rule, 
viz. : 

That no Person shall be permitted to practice in this 
Court as an attorney until he shall have been regularly 
sworn as the Law directs ; and that no Person shall be 
admitted an attorney of sd Court until 1 they are convinced 
from the manner of his Life that he is a Friend to the 
Interest & Independence of his Country — that he sustains 
a good moral Character and had had Time & opportunity 
for & hath really acquired sufiicient Learning to render 
himself useful in the Profession and Practice of the Law." 

The matter of admission to the bar has been dealt with 
from time to time by the Legislature, and the county bar 
associations also undertook to regulate the matter, so that 
we find different rules prevailing in different counties. As 
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early as 1784 the Worcester County Bar Association passed 
the following rule : 

" At a Bar Meeting resolved that the qualifications for the 
admission of candidates shall be-^a College education, or, 
one equal thereto, a good moral character, three years study 
in the office of an attorney of the Supreme Judicial Court, 
or, being well grounded in the languages and studying five 
years in the office of an attorney of the Supreme Judicial 
Court." 

Some of the other county associations followed with 
similar requirements. 

In 1 806 the Supreme Judicial Court formulated a set of 
rules on the subject. These rules required an examination, 
and made the following rule as to previous education and as 
to the time of preparation : 

" The following described persons shall be candidates for 
examination and admission to the bar as attorneys, that is to 
say ; Firstly, all who have been heretofore admitted as attor- 
neys, in any courts of Common Pleas in this Commonwealth, 
and who at the time they shall apply for examination shall 
be in regular practice therein : And, secondly, all such as 
have besides a good school education devoted seven years 
at the least to literary acquisitions, and three years thereof 
in the office and under the instruction of a barrister or 
counsellor practising in this court." 

In 1836 the Legislature passed an act doing away with 
many of the former requirements for admission to the bar, 
and providing as follows : 

"Sect. 19. Any citizen of this Commonwealth, of the 
age of twenty one years, and of good moral character, who 
shall have devoted three years to the study of the law, in 
the office of some attorney, within this state, shall, on appli- 
cation to the supreme court, or court of common pleas, be 
admitted to practice as an attorney in any court of this 
Commonwealth, on complying with the other requisitions 
contained in this chapter. 

Sect. 20. Any person, having the other qualifications, 
required in the preceding section, but who shall not have 
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studied the term therein prescribed, may, on the reeom- 
mendation of any attorney within this Commonwealth, peti- 
tion the supreme court, or court of common pleas, to be 
examined for admission as an attorney in said courts, where- 
upon the court shall assign some time and place for the 
examination, and if they shall thereupon be satisfied with 
his acquirements and qualifications, he shall be admitted in 
like manner as if he had studied three full years/' 

This was a long step backward, but the law remained in 
force for forty years, until in 1876 the Legislature repealed 
the provision by which three years study in an oflSce entitled 
a man to admission to the bar, and placed the whole matter 
of admission of attorneys in the hands of the Supreme 
Judicial Court and the Superior Court. Rules were imme- 
diately established requiring each applicant to be examined 
by a judge in open court or by the standing examiners for 
the county. This was of course a great improvement upon 
the previous requirements for admission, but the practice 
under it varied much in the different counties. In some 
counties the examiners conducted a regular written examina- 
tion and made a fairly thorough test of the candidate's legal 
acquirements. In others the examinations were wholly or 
in part oral, and were frequently quite informal. 

In 1897 the Legislature made provision for the appoint- 
ment of a State Board of Bar Examiners, and the Board was 
duly appointed by the Justices of the Supreme Judicial 
Court October 22, 1897. In accordance with the act this 
Board established rules governing the admission of attorneys 
and they were duly approved by the Supreme Judicial 
Court. 

Under this Board system, uniformity of practice, and 
impartiality, have taken the place of the somewhat disorderly 
conditions which had arisen from the fact that the same 
rules were so difi'erently applied in the difierent parts of the 
Commonwealth. 

The rules have been modified from time to time, and 
always in the direction of raising the standard of the profes- 
sion as fast as public opinion would permit. The last step 
taken was to establish the requirement for some preliminary 
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education aside from the mere study of the law. Strange as 
it may seem this met with such opposition from certain 
members of the Legislature that it was deemed advisable 
that it should not go into effect until 1914. 

Our present requirements for admission to the bar are 
briefly : The applicant must be a citizen of the United States, 
or an alien who has made the primary declaration of inten- 
tion to become a citizen of the United States. He must be 
at least twenty-one years of age and of good moral charac- 
ter. He must file a petition with the clerk of the Supreme 
Judicial Court or Superior Court, and pay a filing fee. He 
must intend to practise as an attorney in this Common- 
wealth. He must file a certificate giving ceitain required 
particulars as to his history, his general education, and his 
course of study of the law, and a certificate of the attorney 
with whom he has studied, or of the proper oflScer of the 
law school, stating what the moral character of the applicant 
is and what coutse of study he has pursued. He must have 
devoted three full years, or their equivalent (usual vacations 
excepted) to the study of law. And after February 1, 
1914, he must have at least a high school education or its 
equivalent. He must pass an examination satisfactory to 
the Board — unless he has been a member of the bar of the 
highest judicial court of some other State, district, territory, 
or county, and in actual practice for at least three years. 

We hope for still further improvements in our standards 
and the methods of their enforcement, and it may well be 
that this Committee may at some time have the opportunity 
to render valuable assistance to the State Board of Bar 
Examiners in their efforts for such improvements. 

John W. Mason, 
J. H. Beale, 
Samuel C. Bennett, 
Arthur M. Alger, 
Committee on Legal Education, 

The report was received and placed on file. 
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The President : The chair feels that perhaps it is not 
improper for him to state that you have before you an awful 
example of a man who was admitted without examination. 
But then there was an excuse for it, because Dean Bennett's 
.father certified that I was qualified after I had studied with 
him for two years. 

The next committee is the Committee on Judicial 
Appointments ; Mr. Dresser. 

Mr. Frank F. Dresser : I have been asked to read the 
report of the Committee on Judicial Appointments, as 
follows : 

REPORT OF THE COMMITTEE ON JUDICIAL 
APPOINTMENTS. 

To the Massachusetts Bar Association at its Annual Meeting 
in Springfieldy December 20^ 1912. 
The Committee on Judicial Appointments consists of the 
following-named members of the Association : 

James D. Colt, 63 State St., Boston. 

Henry V. Cunningham, Tremont Building, Boston. 

James P. Doran, Masonic Building, New Bedford. 

Frank F. Dresser, Worcester. 

Frank E. Dunbar, Lowell. 

David A. Ellis, 53 State St., Boston. 

Walter S. Robinson, Springfield. 

Henry Wheeler, Sears Building, Boston. 

Edmund A. Whitman, Pemberton Building, Boston. 

At the first meeting of the Committee, Mr. James D. 
Colt was elected Chairman. 

Fortunately there has been no necessity during the cur- 
rent year either for making suggestions or considering can- 
didates for the bench of the State courts, no vacancies 
having occurred. The President of the United States 
followed the recommendation of the Committee in the 
appointment of Judge Dodge to the Circuit Court bench, 
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and his appointment of James M. Morton, Jr., as judge of 
the United States District Court in Judge Dodge's place 
met the cordial approval of the Committee and the bar 
generally. 

We desire to thank the members of the Association for 
the assistance we have received from them in the past, and 
will welcome in the future such aid as may be aflbrded us 
in the way of information or suggestion which will help us 
to inform the President, or the Governor, as to the qualifi- 
cations of candidates for judicial ofl^e and to recommend 
only those whose appointment would maintain, rather than 
lower, the Massachusetts standard of judicial excellence, of 
which, in common with all good citizens, we members of 
the bar are so justly proud. 

For the Committee, 

James D. Colt, 

Chairman. 

The report was ordered placed on file. 

The President : The next is the Committee on Griev- 
ances; Mr. Lowell. 

Mr. James A. Lowell : Mr. Bailey is so modest that 
he asked me to read the report for him. 

The President : I never think of grievances without 
thinking of Bailey. 

REPORT OF COMMITTEE ON GRIEVANCES. 

Rule XIII. of the By-laws provides : " The Committee 
shall consist of fifteen members. This Committee may 
receive and hear all complaints preferred against any mem- 
ber of the bar for misconduct in his profession, provided 
the same be in writing plainly and specifically stating the 
matter complained of and subscribed by the complainant ; 
and with the approval of the Executive Committee it shall 
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take such action thereon in the name of the Association as 
may be deemed proper." 

The Committee now consists of: 

•HoLUS R. Bailey, Secretary, James E. McConnell. 

Arthur H. Brooks. William G. MoKecdnie 

James E. Cotter. ♦George R. Nutter. 

•Edward T. Esty. *William D. Turner. 

♦Arthur D. Hill. John J. Winn. 

♦Gardner K. Hudson. S. R. Wrightington. 

♦James A. Lowell, Chairman, William B. Suluvan. 
L. Elmer Wood. 

Those whose names are starred have served for three 
years and are not eligible for re-appointment. 

The Hon. James M. Morton, Jr., was chairman of the 
Committee from the time it first organized until he became 
ineligible by reason of his appointment as Judge of the 
United States District Court. 

As the makeup of the committee is about to change to a 
large extent it seems proper to review at some length its 
work during the three yeara of its existence and to make 
known not only the number of cases considered and the 
. action taken therein but also some of the conclusions derived 
from the experience already had. 

Number of Complaints. 

The Committee has received and considered thirty com- 
plaints. 

Of these four have resulted in petitions filed in court 
asking for the disbarment of the attorneys complained of. 

Two of these cases have been heard and disposed of, one 
has been heard and not decided and onQ has not yet been 
reached for hearing. 

We shall speak of these cases in detail further on in this 
report. They are all cases of serious import. 

Of the remaining twenty-six cases all but two after being 
investigated were either adjusted to the satisfaction of the 
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complainants or were found to be unfounded or were deemed 
not sufficient to warrant disbaiTuent proceedings. 

There are two cases of what may be termed minor 
importance which are still under consideration. 

Cases Disposed of in Court. 
Radovsky Case. 

The earliest disbarment case carried into court was 
against David R. Radovsky of Fall River. The proceed- 
ings were as follows : 

A written complaint containing a number of charges hav- 
ing been received by the Secretary, the matter was 
considered by the Committee and referred to a sub-com- 
mittee of three to be investigated. It was the opinion of 
the full Committee that it would be desirable to have one of 
the sub-committee a member from Fall River and James M. 
Morton, Jr., was appointed with James A. Lowell and 
Hollis R. Bailey as the sulvcommittee. This sub-committee 
gave a hearing at Fall River and evidence for and against 
Mr. Radovsky was received. At this hearing Mr. Radovsky 
objected to Mr. Morton's acting as a member of the Com- 
mittee on the ground that he was disqualified by bias against 
Mr. Radovsky. Mr. Morton thereupon ceased to act in the 
matter in any way. This experience satisfied the Committee 
that it would be unwise in the future to appoint any local 
member on any sub-committee. Subsequent experience has 
demonstrated that a sul>-committee whose members have no 
personal acquaintance with the person complained of can act 
with greater fairness and firmness than one composed in 
whole or in part of local members who have personal 
knowledge of the accused. The sub-committee above men- 
tioned after said hearing and after argument reported that 
several of the charges were sustained by the evidence. 
The Committee voted that disbarment proceedings should be 
instituted and this proposed action was reported to the 
Executive Committee and was approved by it. The Asso- 
ciation was not yet incorporated and it was necessary for 
some of the Grievance Committee to act as petitioners. 
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This was in some ways deemed objectionable and the matter 
of having the Association incorporated was pushed forward 
largely in order that it might in its corporate name and 
capacity act as petitioner in disbarment proceedings. 

It was voted by the Grievance Committee that George D. 
Barrage, Esq., of Boston, be employed to act as counsel for 
the petitioners in said case. 

Mr. Barrage being thus employed made known to the 
Court that he had been selected, and obtained from the Court 
its approval of his employment, this being the custom in 
Suffolk County. Mr. Radovsky secured the services of the 
Hon. John L. Bates and Frank N. Nay, Esq., as counsel. 
The case was heard by Mr. Justice Fessenden. In the 
course of the hearing Mr. Burrage was informed of other 
alleged misconduct on the part of Mr. Radovsky and by 
leave of Court filed an amendment to the petition embody- 
ing additional charges. 

A further hearing was had and Mr. Justice Fessenden 
after full consideration made and filed his findings ^hich 
sustained several of the charges made. 

The order of the Court was that Mr. Radovsky be dis- 
barred. 

About a year after this order said Radovsky filed a peti- 
tion for re-instatement as a member of the bar. Mr. Bur- 
rage appeared on behalf of the Grievance Committee to 
oppose the allowance of said petition and several members 
of the bar from Bristol County also appeared in opposition. 
Mr. Justice Fessenden made an order reinstating Mr. 
Radovsky. 

In connection with the Radovsky case a very important 
point of law was settled affecting all disbarment cases. At 
the close of the case Mr. Barrage prepared his bill against 
the County of Bristol for services and expenses as counsel 
and submitted the same to Mr. Justice Fessenden for his 
approval. He approved the bill and the same was rendered 
to the County Treasurer under the provisions of R.L., 
Chap. 165, S^ct. 44, which read << . . . and the 
expenses and costs of the inquiry and proceedings in either 
court for the removal of an attorney shall be paid as in 
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criminal prosecutions in the Superior Court." The County- 
Treasurer raised the point that this statute did not authorize 
him to pay any counsel fees of Mr. Burrage. 

It was agreed that the practice had been for many years 
for the counties to pay for professional services rendered in 
prosecuting disbarment proceedings and the case was carried 
to the Supreme Judicial Court for its opinion. The case is 
reported in 210 Mass. 299. Mr. James A. Lowell acted as 
counsel for Mr. Burrage in the Supreme Judicial Court 
without compensation. The Court sustained the Superior 
Court in finding that the statute required the County of 
Bristol to pay the entire bill including counsel fees. The 
opinion was by Chief Justice Rugg. In it he says : 

" The subject is one of vital public interest. The removal 
of attorneys who have become unfaithful to their trust and 
are unfit longer to exercise their oflSce and to be held out 
as trustworthy, faithful, and competent is of concern to all 
the people. Although it is the duty of members of the bar 
as public officers to see that their body is purged of unwor- 
thy members and the court has a right in the exercise of its 
inherent power to require any of its officers to institute and 
prosecute proceedings looking toward disbarment all with- 
out compensation . . . and such proceedings may be 
instituted by the Court itself . . . yet the matter is of 
such importance that the Legislature might well be moved 
to make additional provision to assure the disbarment of 
unfit attorneys." 

Bannon Case. 

The next case which was carried into court was that of 
Edward T. Bannon of New Bedford. The charges against 
Mr. Bannon were first presented to the New Bedford Bar 
Association and were to some extent investigated and con- 
sidered by said association. The matter seemed likely to 
result in the way which is usual with such cases when prose- 
cuted before local bar associations, viz., in disagreement 
and inaction. 

The whole matter was thereupon transferred to the 
Grievance Committee of the Massachusetts Bar Association. 
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A sub-committee was appointed consisting of William D. 
Turner, Gardner K. Hudson, and the Secretary, Hollis R. 
Bailey. After considering the charges and Mr. Bannon's 
answers to the same and the evidence the sub-committee 
reported that in their opinion the charges were serious and 
were sustained by the evidence. 

The Grievance Committee then voted to institute pro- 
ceedings for disbarment and this proposed action was 
approved by the Executive Committee. The Hon. Herbert 
Parker consented to act as counsel for the Association in 
said proceeding without compensation. 

The association, having been incorporated, became the 
petitioner. Considerable money (over $200) was needed 
to procure evidence and this was advanced by the Associa- 
tion. The case was heard by Mr. Justice Fessenden. Mr. 
Bannon was represented by Joseph Walsh, Esq., of New 
Bedford. The Court found that some of the charges were 
sustained. 

The order of the Court was that the said Bannon be 
suspended from practice for a period of one year. 

Pending Cases. 

The next case was against a member of the Bar in 
Worcester County. A sub-committee was appointed con- 
sisting of George R. Nutter, William D. Turner, and the 
Secretary, Hollis R. Bailey. 

After a hearing your Grievance Committee voted to 
institute disbarment proceedings. This proposed action 
was approved by the Executive Committee. 

Arthur H. Weed, Esq., was employed by the Grievance 
Committee to act as counsel. 

The defendant secured the services of John H. S. Hunt, 
Esq., of Worcester. 

The case was heard by Chief Justice Aiken in June, 
1912. 

In October, no decision having been rendered by Chief 
Justice Aiken, counsel for the Bar Association wrote him 
asking him to make a decision by December 1st if he could 
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do so consistently with his other duties. Early in Decem- 
ber no decision having been rendered a further charge 
against the defendant was received. 

A motion was thereupon filed by Mr. Weed asking for 
leave to amend the petition. No hearing has as yet been 
had on this motion or upon the petition as amended. 



The next case was against a member of the bar in Essex 
County : 

A sub-committee was appointed consisting of Arthur H. 
Brooks, James E. McConnell, and Hollis R. Bailey, the 
Secretary. After a hearing this sub-committee recom- 
mended disbarment proceedings and the Grievance Commit- 
tee so voted. The Executive Committee approved this 
action. 

Arthur H. Weed, Esq., was employed as counsel. The 
case is now pending in the Superior Court, not yet having 
been reached for hearing. 

Jurisdiction. 

All petitions for disbarment have thus far been brought 
in the Superior Court. This has been largely due to the 
belief that the Supreme Judicial Court has more work than 
it can well attend to. The statute provides, however, that 
the Supreme Judicial Court and the Superior Court shall 
have concurrent jurisdiction and it may well be that in the 
future your Grievance Committee will think it proper to 
bring cases for disbarment in the Supreme Judicial Court. 

It has been suggested that the matter of admission to the 
bar is largely in the hands of the Supreme Judicial Court 
and the matter of expulsion perhaps ought to be dealt with 
by the same tribunal. 

The question of jurisdiction has been very recently con- 
sidered by the Full Court in the case of Boston Bar Associ- 
ation V, Casey, 211 Mass. 187, and the Court in that case 
suggest that a disbarment proceeding is something in the 
nature of an inquest rather than a suit between parties and 



Digitized by 



Google 



98 MASSACHUSETTS BAR ASSOCIATION. 

that the proper title of such a proceeding is " Ex parte or 
In re or In the matter of — followed by the name of the 
accused." 

In the future we think this suggestion should be followed. 

Conclusions. 

Your committee is convinced that it is the duty of the 
Grievance Committee of the Massachusetts Bar Association 
to consider and deal with complaints against all members of 
the bar outside of Boston. In Boston for many years com- 
plaints have been dealt with by the Grievance Committee of 
the Boston Bar Association and your committee has deemed 
it wise to leave charges against members of the bar in 
Boston to be dealt with by that Association. 

In considering complaints it is a serious question how far 
restitution by an attiorney of moneys of his client which he 
has misappropriated to his own use should be considered in 
mitigation of his misconduct. On this question there is 
some difference of opinion. Your committee believes that 
such restitution especially after a complaint has been made 
to a bar association is entitled to little considei^ation on the 
question of whether the ofl*ending lawyer is fit to remain a 
member of the bar. 

Your committee has noticed that the ordinary citizen 
finds it hard to understand why attorneys who take and 
convert to their own use their client's money should be 
allowed to go unpunished while employees who are not 
attorneys who do the same thing can be put in jail. 

Your committee is convinced that the ethical standards ot 
the profession cannot be raised if grievance committees and 
judges are reluctant to act in disbarment cases. 

We are informed that in some of the States the greatest 
obstacle to elevating the general moral tone of the profes- 
sion has been the leniency of the judges in disbarment cases 
and their readiness to grant motions for re-instatement. 

Your committee believes that the honor of the profession 
audits highest usefulness to the community can be maintained 
only by dealing firmly with those members of the bar who 
violate the trust reposed in them by those who employ 
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them ; and that the Bar Associations shoald have the sup- 
port of the Courts in the performance of this most important 
public duty. 

James A. Lowell, 

Chairman, 

The President : You hear the report of the Committee 
on Grievances. It is usual that it be received and placed 
on file. [So ordered.] 

I think the remarks which the President made in his 
address in relation to the action of the Court are justified 
by the detailed statement of the Committee on Grievances • 

We now come to a very agreeable pail: of our duty, and 
I recognize Mr. Rogers as chairman of the Committee on 
Nominations. 

REPORT OF COMMITTEE ON NOMINATIONS. 

Boston, December 20, 1912. 

RoBEBT HoMANS, EsQ., Secretary of the Massachusetts Bar 
Association. 

Dear Sir : The Committee on Nominations has attended 
to its duties and begs leave to report as follows : 

For President : 
John C. Hammond. 

For Vice-Presidents: 
William H. Brooks. William H.'^Niles. 

James E. Cotter. Herbert Parker. 

Samuel K. Hamilton. Joseph B. Warner, 

For Secretary : 
James A. Lowell. 

For Treasurer: 
Charles E. Ware. 



Digitized by VjOOQIC 



100 MASSACHUSETTS BAR ASSOCIATION. 

For Executive Committee : 
HoLLis R. Bailey. Gardner K. Hudson. 

Henry H. Baker. Henry F. Hurlbdrt. 

Charles Neal Barney. James F. Jackson. 

Paul R. Blackmur. Melvin M. Jobnson. 

Charles E. Burke. Charles S. Lilley. 

James B. Carroll. Thomas J. Kenny. 

Wm. A. Davenport. John W. Mason. 

David A. Ellis. Oliver Presoott. 

Leb M. Friedman. George S. Taft. 

Robert O. Harris. Ezra R. Thayer. 

John J. Winn. 

For the Committee, 

Henry M. Rogers, 

Chairman. 

The President : I understand from the Secretary that 
under the provision of the by-laws no opposing nomina- 
tions have been filed. 

The Secretary : That is right, sir. 

The President : Under those circumstances th^ regular 
action heretofore in the Association has been a motion that 
the report of the Committee on Nominations be accepted 
and the oflScers declared elected for the ensuing year. The 
chair awaits a motion to that effect. 

Mr. Bailey: I make that motion, and also that the 
Secretary cast one ballot for the nominees. [Motion sec- 
onded.] 

The President : That was not done last year. If that 
is necessary, I am not properly in office. It is also moved 
that the Secretary cast one ballot for the nominees proposed 
by the committee. Is there objection? The chair hears 
none. 

The Secretary : Mr. President, I have cast one ballot 
for the officers whose names have been read by Mr. Rogers, 
and here it is. 
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• • • • 

The President : You see the ballot cast by* the .i^ecre- 
tary, and I declare that the following gentlemen hare .J^n 
elected to the following offices for the ensuing year [redU^-' 
ing list as set out in the report], and I declare them elected'' 
to their respective offices for the ensuing year. I recognize 
Mr. Hemenway, the former Pi-esident. 

Mr. Alfred Hemenway : Mr. President, I most heartily 
concur with the statement in your admirable address that 
more than to any other man the present success of our 
Association is due to our Secretary, Mr. Homans. The 
records of our Association will show his ability, his industry 
and his fidelity, but those records do not show the unlimited 
courtesy with which he has performed the duties of his 
office, nor do those records show our appreciation of his 
high service. I therefore move that there be put upon our 
records a vote of thanks to Mr. Homans for the ability, 
fidelity, industry and courtesy with which he has fulfilled 
the duties of his laborious office from the foundation of our 
Association to the present hour. 

The President : You hear the motion of Mr. Hemen- 
way, that a vote of thanks be oflFered to the retiring Secre- 
tary. Are you ready for the question? 

Mr. Rogers : I rise, sir, to second that motion, for I, 
like the others, have shared in the attentions and courtesies 
and the devotion of the Secretary, and I can attest that not 
one word that has been spoken by my friend is a super- 
fluous word of commendation. I beg to second the motion 
of Mr. Hemenway. 

The President: If you are ready for the question, 
those in favor of it will signify their assent by rising. [All 
rose.] I declare it a unanimous vote. 

Mr. Homans : Mr. President, I am very much touched 
by the words of Mr. Hemenway and the words of Mr. 
Rogers. I had no idea that any effoi'ts I might have made 
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for tBw A'ssociation could merit what Mr. Henenway has 
Q^iA'\ -It is very gratifying and it touches me a great deal 
"•faliave such a motion made before the Association. I only 
*'want to say a word more. I had no idea that any such 
motion would be presented. It has been the greatest pleas- 
ure in the world to work under and for the three Presidents 
that this Association has had, Messrs. Olney, Hemenway, 
and Clifford. Mr. Olney during his incumbency was not 
well a part of the time and was not able to give the Asso- 
ciation as much of his time and strength as I know he 
wanted to, because he was very much interested in its 
success. During Mr. Hemenway's presidency the Ameri- 
can Bar Association met in Boston as the request of this 
Association, and if it had not been for Mr. Hemen way's very 
energetic, capable efforts that meeting of the American Bar 
Association in Boston would not have been the success 
which it was, notwithstanding the unfortunate weather 
which we experienced. Mr. Clifford during his presidency 
has come up from New Bedford to Boston simply for the 
convenience of the Secretary rather than requiring the Sec- 
retary to go to New Bedford, and has given a great deal of 
time and thought to all the work of the Association. If 
the presidents of this body in the future give the attention 
and thought and energy to the Association which its three 
presidents have given up to the present time, I think there 
is no question whatsoever that the Association will fulfil the 
purpose of its organization and be of real use to the bar 
and to the community. 

NEW FORMS FOR REAL ESTATE CONVEY- 
ANCES. 

Mr. W. T. A. Fitzgerald (Register of Deeds, Suffolk 
County) : Mr. President, I did not hear the call for new 
business, and perhaps I should have spoken at the time 
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when the chairman of the Committee on Legislation was 
making his report. AVe were very much pleased to know 
of all the bad legislation which he had killed but, unfortu- 
nately, he overlooked telling about some legislation that 
Mr. Grinnell of Boston and a few conveyancers and the 
Register of Deeds think is a pretty good thing. I want to 
say that in the last Legislature there was enacted a bill 
providing short forms for conveyances. It does not take 
effect until the 1st of January next. The forms are being 
printed in Boston, and of course as Register of Deeds I am 
very anxious that the forms shall be adopted. I think it is 
a great reform in its way. I want to say that the husband 
and wife bill is being generally used in Boston and will save 
at least one whole volume in a year ; and if we can have the 
cooperation of the gentlemen here with their clients, I 
think it will be a great saving of money to the counties of 
the Commonwealth as well as a saving of space in the 
storage capacity of the registers and a great saving to the 
eyes of conveyancers who have got to go down the long 
line. I will leave with the Secretary the three forms so 
that you can see what a tremendous saving these will bring 
about. On one sheet is the mortgage and on the back we 
are printing an extract from the law showing the statutory 
power, so that laymen will not be afraid to use them. You 

►us advantage there is, and I hope 
try and use them so as to get the 

you suggest any action by the 
lid? 
, I do not suggest any. 

I TO HAMPDEN COUNTY 
lSSOCIATION. 

re is one subject before we enter 

ssion, which Mr. Niles has brought 
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to my attention and which I think this would be a proper 
time to offer. 

Mr. NiLES : Mr. President and Gentlemen : I think 
that every member of this Association from outside the 
county has felt very sensiUly the warm and generous hospi- 
tality of the members of the bar of this county. We have 
been made to feel at home here, and this hospitality has 
been so marked and I feel is so much appreciated by the 
members of the Massachusetts Bar Association that I desire 
now to make a motion that the hearty thanks of this Asso- 
ciation be tendered to the members of the Hampden County 
Bar Association and the committee which has so ably 
represented it, for their cordial welcome and their very 
generous hospitality extended to us. 

The motion was seconded and unanimously adopted by a 
rising vote. 

DISCUSSION. 

** HOW SHALL THE HIGH STANDARD OF THE PROFESSIONAL 
HONOR OF THE BAR BE BEST MAINTAINED ? " 

The President : The only other business of the Annual 
Meeting of which the chair is informed, unless some member 
has some new business to present — the chair sees no indi- 
cation of any motion on the part of any — is what is pro- 
vided by the by-laws, that the Committee on Legislation and 
the Executive Committee shall assign a subject for discussion. 
This they have done in joint committee and have decided 
that the question for discussion shall be : " How shall the 
high standard of the professional honor of the Bar be best 
maintained?" They have requested Mr. Bailey of Boston 
to open the discussion. I introduce Mr. Bailey. 

Mr. Bailey ; Mr. President and Gentlemen : — The 
subject which we are to discuss may be stated briefly under 
the title "Honor of the Profession." We like to believe 
that this is an honorable profession which we belong to. It 
is sometimes called a learned profession, but as to that we 
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need not consider at this time. You heard yesterday from 
President Eliot that the public is not altogether satisfied 
with the profession and with the judges, and I wish to speak 
first on that point — the present state of the profession. It 
is recognized that the relatign between the attorney and the 
client is one of trust and confidence, but the public, I am 
afraid, to a very large extent, consider the members of the 
bar untrustworthy. Now, I do not put that forward as a 
mere opinion ; I wish to state one or two things which indi- 
cate that to be the fact. 

Shortly after the Civil War, when the United States 
granted its pensions, it was provided as a protection for the 
pensioners against the members of the bar throughout the 
country that attorneys should not be allowed to charge more 
than a certain amount, a small sum, by way of service fees 
for collecting pensions. That is long ago. But during the 
last three or four years we have been having discussion 
throughout the length and breadth of the land as to what 
remedy there was for the existing state of things as to the 
compensation of employees for the injuries received in the 
course of their employment. It has been my privilege to 
go about the country somewhat and to meet men from all 
parts of the country who have been dealing with that 
proposition. Two years ago the Governor appointed me 
one of the Commissioners on Uniform State Laws to pro- 
mote uniformity of legislation. Following that office I was 
appointed on a special committee consisting of gentlemen 
from difl^erent States to consider that subject of workmen's 
compensation. I attended a meeting in Chicago, I have 
attended various meetings in New York, and at those meet- 
ings it was stated that careful investigation had been made 
throughout the country as to the amount spent by the 
employers in paying the premiums to insurance companies 
for protection against accident, in other words, to insure 
the employees so that they might get some compensation in 
case of accident, and it was stated that about one-third of 
the amount paid out by the employers got to the employees, 
and one great reason why the employees did not get more 
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was on account of the extortionate charges of the attorneys. 
That is the result of investigation all over the country. 

About three weeks ago I was in New York, and this story 
was told by one of the speakers as illustrating that point* 
He said in New York State p,n employee engaged in a 
machine shop met with an accident and lost his right arm. 
He went to an attorney, who brought suit. Payment was 
resisted, and the insurance company defended. They had a 
trial and the jury disagreed, and then $2,000 was offered by 
way of settlement. The attorney consulted his client 
whether they should take it, and the client said, " Yes, I 
have a wife and children dependent upon me, I think we 
should take it," and the money was received, and then the 
attorney sent for the client and said, " We have collected 
$2,000; here is $500 for you and $1,500 for me." And 
the client, going out, said to the lawyer, "Who was it lost 
his arm ? " 

Now, that represents the feeling — that was not a lawyer 
who said that — that represents the feeling of a very large 
portion of the community. It is that state of things which 
has got to be met with. It is nothing new ; it has gone on 
for a long time. In 1687 Mr. Edward Randolph, who was 
not a lawyer, wrote home to England of the need there was 
of two or three honest attorneys ; and he adds, " If any 
such thing there is in nature." And he speaks of the 
extravagant fees taken by those in practice at that time. 

Now, just that much for the state of the profession. 
President Eliot alluded to it yesterday, as I have stated. 
Now, what are the remedies? The time-honored remedy, 
of course, is disbarment. As early as 1641 we have 
record of a disbarment case against Mr. Thomas Ledge- 
wood, who was then a practising attorney in Boston, and he 
was disbarred, as the record states, because he went to the 
jury and pleaded with them out of court — what we should 
call tampering with the jury. It was also suggested that he 
disputed too much with the magistrate. That, perhaps, 
was the more serious count. 

There is a movement going on in the State of New York 
— it began in the State of Michigan ; it is going to sweep 
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over the country, I think — to try and do something to 
elevate the ethics of the profession. Mr. Charles A. Bos- 
ton, of New York, a member of the New York Bar Associa- 
tion, has been taking a great interest in this subject, and he 
went to Milwaukee in August and read a paper which you 
will find printed in the last report of the American Bar 
Association. In that he tells this, that their Association 
during the last two or three years has had under considera- 
tioii over one thousand cases a year of serious complaints, 
and they spend about $20,000 a year out of the revenue of 
the New York Bar Association for employing attorneys to 
investigate and work up and see what cases there are that 
ought to be cari'ied into court and get the evidence ready to 
go behind them, then they get volunteer members of the 
committee to act without compensation, as Mr. Herbert 
Parker did for us, to take those cases into court. The 
thing was so bad in New York that they felt that that course 
was absolutely necessary. Then they have done one other 
thing. They felt that the way to check an evil is to begin 
early, and finding that the Board of Bar Examiners in the 
State of New York could not and did not do what was 
possible in the way of investigating the moral character of 
the men coming to the bar, they created a separate tribunal, 
a separate body — I don't know fully the body, but now in 
New York every man who is going to be admitted to the 
bar not only has to pass the examination and get by the 
Board of Bar Examiners, but he has to go before this other 
body which makes inquiry, and quite careful inquiry, into 
his moral character. That thing perhaps can be brought 
about in Massachusetts. I don't know. It is something 
worth thinking about. 

Now, one other point as to the remedies. The remedy 
depends very largely upon the standard which you are going 
to require. I read in a Western paper that I got from the 
State of Washington that a certain lawyer there had been 
found guilty of stealing money not from his client but from 
a third party. It was brought before the Court and the 
judge said, " Well, I can't disbar him for that ; he didn't 
take that in his professional capacity, he took that in his 
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private capacity." Now, that was the standard of the 
Court there. And in some of the States, as was suggested 
in the report — the State of Missouri I have in mind — 
they found difficulty in disbarring unworthy members of the 
profession because the standard which the Court had was 
not a high one. And that is the chief serious problem. 
You heard Mr. Niles read the proposed act of the Legisla- 
ture by which in all disbarment cases the proof should be 
beyond a reasonable doubt. Now, I don't believe there is a 
disbarment case at the present time in which counsel for the 
accused do not make the claim that the defendant must not 
be convicted and disbarred unless the proof is beyond a 
reasonable doubt. Now, what are you going to require? 
It seems to me from my experience upon your Grievance 
Committee for three years that we need the cooperation of 
the courts, and that the courts hesitate before they impose 
an inadequate sentence for serious misconduct, and they 
should hesitate about reinstating members who have been 
found guilty until it appears to be a very safe thing for the 
community to have those men back again in a position of 
trust and confidence. We all know the temptations which 
the lawyer is subjected to. He is more than the ordinary 
trustee ; he handles his client's money and the client of 
necessity must confide in him. Now, if he commits a breach 
of trust, certainly it is for the protection of the community 
that he be removed from further action as a trustee or quasi- 
trustee. I think we can only meet the disfavor which now 
exists, the bad opinion which the community at large has 
of the profession, by acting more vigorously, more wisely, 
more firmly in this matter of disbarment. 

Now, just a word about the work of your Grievance Com- 
mittee. Your committee has been a very conservative body. 
The by-laws provide that no case shall be carried into court 
until it has been investigated by the Grievance Committee, 
and then their proposed action approved by the Executive 
Committee. You noticed in the report that the names of 
the accused in the two pending cases, one from Essex 
County and one from Worcester County, were not given. 
That matter was considered very carefully by the committee, 
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as to whether it might not be proper to give you the names 
of those persons who had been found guilty by the Griev- 
ance Committee, not yet passed upon by the Court ; and the 
committee, out of consideration for its ])rother members, 
felt that it was perhaps right and fair not to give those 
names until they had been found guilty by the Court. So 
also in the matter of publishing the records. It was dis- 
cussed by the committee whether it might not be proper to 
print at length as a part of the report of the Grievance 
Committee the pleadings in each of those cases where the 
Court has taken its final action, so that each meml>er of the 
Association might have before him not only the findings of 
the Court but the statement of the charges, and see which 
of those were sustained and which of those were not sus- 
tained. But the committee there again, a conservative 
body, felt it was fairer to the attorney not to spread upon 
the record charges which, even though the committee found 
them sustained, the Court did not sustain ; that there might 
be a chance of doing him an injustice if those were made 
public — by " made public " I mean a copy of them sent 
throughout the Commonwealth to the members of this 
Association. 

Now, those are things which are to be considered. How 
lenient should we be? How far should we forget the safety 
and interests of the public? And by the public I mean the 
clients. 

In the local bar association, where the man is known, it 
is almost impossible to escape from the idea that he is a 
brother member of a profession, and that every excuse is to 
be made for him, and if he makes restitution, even after 
complaint, that the matter should be dealt with very 
leniently. But are we doing our duty — are the courts 
doing their duty to the community in this matter of disbar- 
ring unworthy members of the profession? That is the 
question which we should discuss here to-day. President 
Eliot on his way home last night said, " I am glad you are 
going to discuss that question to-morrow ; a very important 
question and very well worth while for you to consider." 

The President : The question is open for discussion. 
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Mr. Shattuck : Mr. President, I have been Secretary 
of the Grievance Committee of the Boston Bar Association 
for about nine years ; I have just resigned. In looking over 
your records — lam now referring to Mr. Bailey's sugges- 
tion, as to whether the courts would act in proper cases — 
I find that we have obtained disbarments or suspensions in 
those nine years in about fifty-two or fifty-three cases, and 
I think in only tliree cases did we fail to obtain either a dis- 
barment or suspension. So that I think up to the present 
time the courts have backed up the Association and have 
done their duty very well. And I think that so far as the 
Boston Bar Association is concerned, if we have erred at all 
we have erred very much on the side of leniency and have 
not brought cases — many cases in which we should have 
succeeded, in which the Court would have taken action, 
because we mistakenly thought that it was a case in which 
the Court perhaps would not act. 

AiTORNEr General Swift : I am not on the program 
and did not expect to say anything, but there has been one 
thing on my mind for a number of weeks, of which I have 
thought a good deal, that arose from a personal experience 
in my official capacity, which relates to another phase of 
what I call the morale of the lawyer more than any that I 
have heard to-day. During one of the receqt industrial 
agitations in Boston a representative committee from an 
organization, with an attorney, called upon me to get me to 
take some official action which I could not take, which I had 
no authority to take, and of which I so informed the attorney 
and the committee. And we had a discussion, the attorney 
stating in substance that whether I had any authority to do 
it or not, I ought to do it to assist his clients, the represen- 
tatives of the class of people for whom he appeared, and he 
demanded that I should do it. I told him that I respectfully 
but firmly declined, and we got into a discussion about our 
laws, about our system of laws and about the working out 
of the system, which led me to say that he was practically 
an anarchist — not in the sense of a violent anarchist, but 
in the sense that he did not believe in our system of laws 
and that he thought they were nothing anyway but a set of 
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rules which he would just as soon break and have any of his 
clients break. He said to me, "I suppose you think there 
is something sacred about the law," with a sneer that I can- 
not begin to reproduce. His whole manner of statement 
was such that I became incensed, and I told him that he 
had no business to talk that way as a member of the bar, 
and particularly before ignorant people who looked to him 
as a man educated and learned in the law, supposed to be 
— in fact, is — a man of ability. And he then said, "I 
don't think there is anything sacred about the law ; it is 
nothing but a set of rules and I would just as soon break it 
or anything about it." The whole effect of that impression 
on my mind was that it would create in the community a 
feeling of great distrust not only for the lawyer but for the 
law. I don't know that that could be taken care of, but it 
seemed to me that in some way perhaps the requirements for 
admission to the bar might be made, such that persons whose 
belief is as that man, especially sworn to uphold the con- 
stitution and the laws, yet openly saying to the public and to 
a public authority that he does not care anything about 
either the laws or enforcement of the laws and would him- 
self just as soon break them — could be inquired of in this 
regard under the investigation into his moral character. I 
don't know whether that is practical or not. But it does 
seem to me that such statement and such conduct in the 
minds of the community must tend to do away with 
all respect for lawyers and for law. If that is a practical 
subject for discussion, I would be pleased to have the mem- 
bers of the Association think it over. I don't think it is an 
isolated case. The man who was before me, I think, repre- 
sents quite a class — men who hold the same feeling. 
Whether a man who does not believe in our system of laws 
should be admitted, although he is skilful enough to pass 
any legal requirements, to practise under them is the ques- 
tion. And while I am on my feet I want to say a word 
also with reference to the disbarment cases in Bristol County, 
particularly with reference to the action of the Court. I do 
not say this in criticism of the Court, although I have my 
own opinion — which I do not now express — about it. 
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But the sentiment in the community is that the result of the 
Fall River ease as the proceedings have terminated has 
done more to make the general public believe that the law 
is nothing but a joke and that the practice of the law is 
nothing but a joke than anything that has happened. Here 
was a man who had been practising, I think, nine years 
before he was disbarred, a Harvard graduate, a Harvard 
Law School graduate, I think with an honor degree, but 
because he was a young man in years the Court seemed to 
open its heart — called him a young man, inexperienced, 
although he had been practising nine years very actively. 
The proceedings cost the County of Bristol $900, and before 
the bill had been paid the Court restored him. His fellow 
townsmen, former clients, and neighbors gave him a ban- 
quet when he was reinstated, and the result has been that 
he is the only lawyer now who is regarded in our commu- 
nity as having been whitewashed and O.K.*d by the Court, 
possessing the latest certificate of right to practise and the 
best advertised man in the county. He should not have 
been disbarred at all if he was to be so soon reinstated. 

Mr. HoMANS : Mr. President, may I ask if his reinstate- 
ment was opposed by the committee of this Association? 

Mr. Bailey: Yes. 

Another Member : Very strenuously. 

Attorney General Swift : It was opposed by as many 
as six active men of the Fall River bar, Andrew Jennings 
and others. Now, in the community, I say, where that thing 
is known, the whole thing is regarded as a tremendous joke, 
and it will be a long time before anybody in our community 
'takes any interest under the present arrangement in having 
anybody disbarred. 

As to the other case, the day that the respondent was 
declared suspended he came out with a long letter — I think 
a half page in one of the papers, two or three columns any- 
way — prefacing it in the beginning by saying that he had 
no criticism of the Court, that he bowed, of course, to its 
decree, but he then proceeded to sail into what he called 
the " silk stocking element " of the New Bedford bar and 
particularly our distinguished President, and went on with 



Digitized by 



Google 



THIRD ANNUAL REPORT. 113 

a regular political essay, saying that the battle he had been 
fighting with the Court was a battle for all the poor people 
and for the men who could not afford to go to Harvard Col- 
lege. He then ran for mayor and got 3,600 votes on that 
proposition, that he had been suspended by the Court and 
therefore ought to be elected mayor, fighting the battle for 
the poor. There was another case where a man had been 
practising ten years. And yet the Court in the kindness of 
his heart said he thought he was a young man and would 
learn better. I don't know what he is doing. I don't 
imagine he is doing anything to violate the order of the 
Court, but I am informed that the public think the business 
is going on at the same old stand. From the public view- 
point, the action of the Court will result in little public 
benefit. And I accord with the suggestion that has been 
made, that these disbarments should be brought in the 
Supreme Judicial Court. 

Mr. Thayer : I have had rather a long experience in 
Grievance Committee work so I will add a single word, 
even if it is only echoing what has been said before. 
Although to a great extent the matter of maintaining pro- 
fessional standards is one wherein each practitioner must 
minister to himself, nevertheless the Bar Association can 
give much help, and perhaps the secretary of the Grievance 
Committee is the one person who can do more than any- 
body else. The duties of the secretary and of the other 
members of the committee differ very much. The secre- 
tary finds himself receiving complaints of various kinds — 
complaints from helpless people against lawyers who have 
really wronged them ; complaints from people of a differ- 
ent class against lawyers whom they would like to black- 
mail. There are plenty of both kinds of complaints. The 
secretary has just as plain a duty to help get rid of dis- 
honest lawyers as he has to protect honest lawyers (and 
even lawyers whose honesty he may doubt) against dis- 
honest complaints. And if he slights one part of that 
duty in over-emphasizing the other, he is going to do a 
gi-eat evil. The secretary has got to be a man who is 
known to be a good fellow, who can show his fellow mem- 
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bers of the bar that he is there to help them when they 
need help. He cannot be merely judicial. He has got 
to use common sense, sympathy, and good feeling, and 
exercise his administrative functions in a practical way. 
Without flatterino^ the outo^oingj secretary of our Boston 
Grievance Committee, who has just spoken, I may say that 
he has come about as near doing the work right as his suc- 
cessor can possibly come. Now, when the complaint has 
got by the Secretary, and it comes to others in their turn — 
the Grievance Committee, and the Executive Committee or 
the Council of the Association, and then the judge when it 
comes to him from the Bar Association — they are con- 
fronted with a different situation. There you have got a 
judicial proceeding duly instituted, because it is a judicial 
proceeding from the minute it passes the Secretary. The 
Secretary has the power to say whether there shall be a 
hearing or not. I remember a ponderous person who had 
a complaint against a member of the bar ; he was rather a 
tough kind of lawyer, too, of whom I had serious sus- 
picions. But in this particular case I believed that I under- 
stood the situation. The complainant was libellee in divorce 
proceedings who felt the pressure of evidence which he 
could not meet because it was true, and was seeking to 
start a back fire. Upon investigation his charges seemed 
to me without merit and I told him so. He said very well, 
he wanted a hearing before the Grievance Committee. I 
told him he could not have one. He said he had a right to 
have a hearing and he was going to have it. I said, very 
well, go ahead and exercise your right. Ho left the office 
with much stage thunder, but I need not say he found no 
process which would get him his hearing. There are many 
like him who know that members of the bar sometimes will 
submit to blackmail rather than appear before the commit- 
tee whether successfully or unsuccessfully, and it is the plain 
duty of the Secretary to prevent the committee from being 
used in this way. 

Now, we have of late only too much reason to perceive 
that tendency to indulge the gentle and kindly instinct to 
befriend a fellowman who calls for sympathy as every erring 
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creature calls for sympathy. The plain English of it is — 
and we have a right to let our friends on the bench know it 
— that when at our expense and the expense of the pub- 
lic they indulge that kindness of heart, they are doing 
exactly the same thing which they would do if they made a 
present from a trust estate in their keeping to a beggar 
whose hunger moved them on the street. 

One word more I should like to add. In one way Mr. 
Shattuck was a little too kind to our brethren on the bench. 
It is true that in our experience in Boston for many years 
there was scarcely a decision of which we had reason to 
complain so far as the finding of facts was concerned. 
The few cases which we lost were cases where there was no 
grave injustice done — where when the case was finished we 
could see- force in the other conclusion on all the evidence. 
But the sentence is a difl^erent story. Too often the judge 
has seemed to sufier such a strain in finding against the 
respondent that after finding him guilty of a heinous offence, 
which could not rationally merit less than disbarment, a 
trifling sentence is imposed, and the whole thing becomes, 
as the Attorney-General has said, a joke, and worse than a 
joke — a subject of contempt for the offender and his kind. 
That is something that we have had to deal with in the past 
as we have in the present, although we may be feeling it a 
little more keenly just now. 

Mr. FoRBUSH : One thing in Mr. Bailey's very able 
opening of the discussion that I think we might possibly 
criticise to some extent, and that is that this Association, 
the state association, can handle all these disbarment 
matters better than the local associations could possibly 
do, and that on account of the possible feeling of leniency 
because of acquaintanceship with the man who is accused 
of violating his obligation as a member of the bar. Now, 
that may be the case in some instances, but I do not think 
that is the rule.. I think myself that the local association, 
if it has funds and if it has the membership which warrants 
taking on the initial expense of prosecuting properly all 
these complaints, may be able to handle them even better 
than the state association can do. Take our own Middle- 
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sex Association, for instance. I am not on the Grievance 
Committee, never have been, but as Secretary of the Asso- 
ciation during nearly the entire length of its existence, I 
have been brought in touch with the Council with such 
matters of disbarment as have reached the stage of being 
presented to the Council, and I have been in touch because 
the complaints have come to me in the first instance, some- 
what with the work of our Grievance Committee; and I find 
this to be the fact, that every complaint which has been 
brought to the attention of that committee has been inves- 
tigated with care, with diligence, promptness, energy if 
necessary, with a thorough respect and regard for the feel- 
ings of the accused attorney, with every desire to find him 
innocent if it can be consistently found with the facts, but 
with the intense purpose that the man who is found guilty 
shall be prosecuted just as far and just as hard as the 
Association can make that prosecution go. And I have 
found this to be the case, that whenever those instances 
have been reported to the Council and the Council asked to 
give its sanction to disbarment proceedings, the character 
of the man under accusation has been fully and frankly and 
fairly discussed. The men from his own city or the men 
from his own town, who are familiar with the man, have 
freely given their opinions as to his moral fitness or unfit- 
ness to practise as a member of the bar, as to the proba- 
bilities on general principles of the accusation being true or 
untrue, as to their own association with the man and what 
it has led them to believe. And I never have seen those 
instances of the expression of opinion tinctured by any 
desire to achieve anything other than that justice tempered 
with mercy which we as members of an honorable profes- 
sion ought to exercise toward each other. I believe these 
local associations, if they do their work fairly and properly, 
can perhaps handle those matters even better than the state 
association can do, and our state association has a large 
amount of work to do. Now, we are perhaps peculiarly 
fortunate in Middlesex in that so many of the complaints 
that might otherwise come to our attention may be brought 
in Suffolk, because while our men sleep in Middlesex they 
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largely practise in the City of Boston. And so we hav6 
found instances where men who belonged to our Association 
or who lived in our county were taken up by the Bar 
Association of the City of Boston and properly disposed 
of, so that I cannot give you statistics as to how many 
cases we have had. They have not been very many, but I 
believe in every instance that the investigation has been 
very careful, has been very thorough, and I think in every 
instance when the complaint was brought into court — and 
our President will correct me if I am in error — the Court 
has found the man guilty and he has been disbarred. There 
has been no public stir about it, the matters have been con- 
ducted quietly before the Court, but when they have finished 
that man was eliminated from the practice of law, and the 
law, I do not think, has suffered any discredit in our 
county by reason of the prosecutions which have been 
initiated by our Association. 

Mr. John C. Hammond : Mr. President, the remarks of 
the last speaker lead to the suggestion that the local associa^ 
tions may cooperate, and undoubtedly in the larger counties 
the difficulty is not so great as the difficulty observed in the 
smaller counties. I have in mind an instance where the 
local bar felt sure that action ought to be brought, but they 
were equally sure that the motives would be impugned 
because of personal relations with the man being inquired 
of, and the matter drifted along and came to nothing. I 
hope that the State Bar Association will continue to magnify 
this part of its office and I feel sure that they will cooperate 
with local bar associations where they are large enough and 
well enough organized so that these difficulties which I have 
in mind will not embarrass them. I think that in probably 
.the majority of cases the matter can be handled better by 
the State Bar Association and made more emphatic to the 
Court than it would if it comes from a local association. 

Mr. NiLES : Mr. President — oh, I beg pardon, I yield 
to Mr. Friedman. 

The President : Mr. Friedman — Mr. Niles has spoken, 
so I recognize Mr. Friedman. 

Mr. Friedman: Mr. President, I think Mr. Bailey 
made one suggestion, pointing out a sphere of activity for 
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the Association which has been much neglected and a 
sphere of activity which could have great promise if 
properly pursued, and that is that the Association should 
take upon itself some responsibility for the character and 
standing of the men who are to be admitted as attorneys. 
There is to-day nobody that takes a responsib'ilty for bring- 
ing to the attention of the Bar Examiners or of the Court 
any facts to the discredit of the character or standing of 
those who are seeking admission as attorneys. Any one 
individual who knows such facts hesitates to come to the 
Court or to appear before the Bar Examiners and make 
formal charges and assume the responsibility of the hearing 
as to the character or fitness of a particular candidate for 
admission as an attorney. I can illustrate what I mean by 
one or two concrete examples that have come to my atten- 
tion in my own experience. 

I had occasion some years ago to examine a certain party 
in a lawsuit. In the course of that examination I forced 
that party to admit that he had been guilty of a series of 
forgeries extending over a period of more than a year. 
The witness left the stand. The next time I met him he had 
been admitted and was practising law in the city of Boston, 
and has been a pretty successful lawyer there since. I do 
not know whether he is still doing what he ought to or not. 
The other case that came to my attention was the case of a 
merchant. He was in business, failed, made a settlement 
with his creditors, suflSciently successful to repeat the 
experience a little later and appear in the Bankruptcy Court 
a second time. His experience on that occasion was such 
that he found himself forced out of business ; the people 
would not do business with him as a merchant. Within a 
few years he was a lawyer, practising, in Boston. Now, 
anybody that was charged with investigating the previous 
career of the people who were coming to the bar could 
easily have found out about these facts, but I did not know 
these men were studying law and had gone as far as to ask 
admission to the bar, and had I known it I should have 
hesitated a considerable time before I would have taken 
upon myself the burden of appearing and opposing their 
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admission. One's motive is so liable to question on occa- 
sions like that, and if I or any individaal who makes the 
complaint have to take the burden of proving it and of 
going on with it, it looks as if it were degenerating into 
some personal question between the complainant and the 
candidate for admission. I have no doubt that if it is 
known that the Committee on Legal Education, or some 
special committee of this Bar Association and of local bar 
associations are taking upon themselves the question of who 
shall be admitted and who shall not be admitted to the bar, 
merely as a question or moral and personal qualification, a 
great many men would not be admitted to the bar who 
afterwards prove a menace to the standards of correct deal- 
ing which the Bar Association is calling upon every lawyer 
to observe. And I wish now Mr. Bailey might put into a 
concrete motion something that the Association might act 
upon, looking to the Association taking upon itself the 
burden of either assisting the Bar Examiners or taking some 
action in court on the moral qualification of candidates for 
admission to the bar. 

Mr. Bailey : Mr. Chairman, I may say that the Board 
of Bar Examiners welcomes information from every source 
and would investigate every complaint. We have discov- 
ered that we have power to summon witnesses ; I did not 
know that for a good while, but we found a statute that 
gives us power to summon witnesses ; and of course we feel 
that if a man makes a charge he should help us by coming 
and standing behind it. But we do welcome information 
from every source, and I think that this suggestion that the 
different local bar associations should have the duty of 
giving us information and that the State Bar Association 
should give us information, is a very good one, and that 
another year the Grievance Committee and the Committee 
on Legal Education might see what can be done in that 
direction. 

Mr. NiLES : Mr. President, just one word, if you please. 
I have had the privilege of serving fully fifteen years upon a 
Grievance Committee, and I wish to support the suggestion 
made by Mr. Bailey. While I make no comment upon 
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Suffolk County or Middlesex County, where they have 
peculiar opportunities to deal with unprofessional conduct, 
in my own county my own experience leads me to say 
that the State Bar Association is vastly better qualified to 
.deal with complaints than our local associations, for one 
reason suggested by our President-elect, and for another 
reason, that we find great difliculty in our county, with 
seven cities and seven members of the Grievance Committee, 
usually one member coming from each of those cities — we 
have found great difficulty to resist the claim that jealousy 
was at the bottom of the complaint, a desire to get rid of the 
practitioner, and frequently the smaller the member accused 
the more the difficulty ; and the other, that the friends of the 
attorney — and every attorney that I have known accused 
finds his friends and seems to find influential friends to come 
forward and favor him. Now, second, I want to speak just 
a word upon this subject of the reinstatement of members of 
our profession that have been, disbarred. Now, I may not 
be correct, but I wish to suggest to the Grievance Commit- 
tee that when a matter of this kind comes up again they 
ascertain if the idea of reinstating a member so disbaiTedis 
not of origin in recent years. Some years ago I had an 
active part in the disbarment of a member of the bar of our 
county. It was in the days of Judge Rockwell, known well 
to some of the older members of the bar. And when an 
application for his reinstatement came up some two or three 
years after his disbarment, I was asked to come to Boston to 
meet his attorney with the judge, and the judge put this 
question to the counsel who appeared for the disbarred attor- 
ney : " Is there any precedent in our court for the rein- 
statement of a man who has been disbarred for gross 
unprofessional conduct? " And while I do not know what 
answer, if any answer, was furnished the justice, I do know 
that the man was never reinstated and no hearing ever took 
place. Now, I suggest that where a man is disbarred and in 
a year from that time is reinstated, it seems to go as a neces- 
sary conclusion that either a grave error was committed 
when he was disl)arred or a grave error occurs when he is 
reinstated. 
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Mr. Clifford W. Anderson: May I say just a word? 
There is great advantage, I think, at being present at an 
interview, because the conversation generally relates only 
to those who are absent, and we have discussed here a few 
rascals who may have entered our profession, but we have 
not said very much about ourselves, these honorable men 
who are gathered here. An enjoyment of the perspective 
of things at a distance leads us sometimes to neglect those 
things that are nearest at hand. A gentleman who had the 
deficiency which our President claims is now coming upon 
him, of not seeing as clearly as he did in early youth, used 
to use three pairs of spectacles — one for reading, one for 
seeing things at a distance, and the third pair with which to 
find the other two pairs of spectacles. It struck me that we 
might turn our eyes just for a moment on ourselves and 
realize the very difficult questions of legal ethics that are 
constantly presented to us, and I just want to cite one 
instance that comes in my experience. In settling cases 
for the city of Worcester, the counsel for the plaintiffs come 
to me with various propositions. One may be, "If you 
give $100 to the counsel for my counsel fee and $300 for 
my client, this very serious case against the city of Worcester 
will be settled for the sum of $400." Another proposition 
comes in the following form : " You say you are willing to 
give $75 if we will find out what the taxable costs are. You 
will then agree to a verdict for the plaintiff in the sum which 
is realized by subtracting the taxable costs from the entire 
sum which you offer, and the rest shall remain as costs." 
Or the proposition is : "If you arc willing to pay $75 it is 
agreed that the finding shall be $50 with agreed costs at $25." 
I do not wish to discuss which of these propositions I am 
willing to accede to and which, if any, I at once decline to 
accept. It just shows the various grades of suggestions 
xjoming to us where our sense of ethics and morals must be 
exercised. A gentleman sitting at a table at which I sat 
last night at the close of the banquet said, " On the matter 
of legal ethics all of us sitting here at this table will agree." 
I do not think we would. On some of the finer questions I 
think we might honorably disagree, according to the sincere 
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feelings of our own hearts. And this has led me to wish — 
although this may be only a difference with the rest of you 
as to ritual — that instead of having a code for our Associa- 
tion we had rather a creed, in which the Association should 
say, " We believe in this or the other, and our desire is 
that that should be in the breasts of all who are members 
of the Association." The difficulty with a code is that it 
becomes in the nature of legislation. The clever and close 
practitioner begins to decide how far he can practise within 
the code and how far he can go without coming outside the 
code. As Mr. Lord of Boston suggested last night, we will 
soon find a digest to the legal code which has been adopted. 
This is not a serious thing and the code is going to be of 
great value to us ; but I trust we will look upon it not as a 
body of legislation which we are to study closely, so as to 
see just in what paths our conduct must go, but to feel it is 
rather declaratory of the ideals of our profession, and even 
on matters on which it is silent we still must follow the dic- 
tates of our conscience, and that we may not feel that we as 
lawyers have got to observe merely the letter of even so 
high a dogma as our ethical code. 

Mr. Thayer : Mr. Anderson may be interested to know 
of the action of the New York County Lawyers' Associa- 
tion, which, believing that prevention is better than cure, 
has now established a system by which specific problems of 
legal ethics mjiy be presented to it by members of the bar 
and it sits on those problems and gives advisory answers 
whether the thing is or is not permitted by correct profes- 
sional standards. Mr. Boston, the chairman of that com- 
mittee, has been good enough to supply me with printed 
answers to the questions as they come out, and they make 
a very interesting volume in our library. Perhaps our 
cooimittee can undertake some such function. 

The President : Is there anything more to be said upon 
this interesting subject? 

Mr. Bailey : I would like to say just one word. We 
want something concrete to carry away. Complaint comes 
to me from the Boston Bar Association that they cannot do 
so very much because they cannot summon witnesses. 
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Now, I do not know why the Legislature should not give 
in some proper way the right to summon witnesses before 
grievance committees. The right is given to summon wit- 
nesses before the Board of Bar Examiners because the 
Board of Bar Examiners are quasi-masters or auditors 
appointed by the Court. An act of the Legislature, it 
seems to me, could be passed saying that the Clerk of the 
Supreme Judicial Court may issue subpoenas returnable 
before a grievance committee. I wish you would take 
that thought away with you so that perhaps in the future 
that right might be obtained from the Legislature, and it 
would give all the grievance committees throughout the 
State a good deal of help. 

The President : If there is nothing more to be said 
upon the main subject, the chair knows of no further busi- 
ness and we will adjourn the Annual Meeting and enjoy 
the kind hospitality and food of another character which 
the Hampden County Bar is to furnish us. 

It is now moved that the Annual Meeting of the Massa- 
chusetts Bar Association do now adjourn. 

The motion prevailed, and at 12.38 p.m. the meeting 
was declared adjourned. 
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ADDRESS OF HON. MARCUS P. KNOWLTON. 

At the dinner of the Association in the evening ex-Chief 
Justice Knowlton spoke as follows : 

Mr. President and Gentlemen of the Association : 
It gives me great pleasure to be present at this dinner of 
gentlemen of the bar of which I have been a member for 
more than fifty years. I owe a great debt of gratitude to 
the lawyers of Massachusetts for their uniform courtesy 
while I was working with them as a practitioner before the 
courts, and for their kindness and helpfulness during the 
still longer period of my service on the bench. No judge 
can achieve success in the administration of justice without 
the aid and cooperation of the lawyers who practise before 
him. Such merit as my judicial work has shown belongs in 
part to me and in paii: to you, also. 

I appreciate highly your generous purpose, now accom- 
plished, to place my portrait in the court-house of my native 
county, where, from time to time, I have spent an impor- 
tant paii of my professional life. For such an honor, so 
conferred, I cannot sufficiently thank you. I prize it more 
than I can tell. So long as I live I shall rejoice in this 
manifestation of your good will, and my children will 
inherit the kindness of your bestowal. 

I cannot let this occasion pass without speaking a word of 
admonition and encouragement in regard to professional 
activities in which I can no longer engage. This is a time 
of rapid changes in the social and industrial life of the 
people of the United States. Rights of property, as well as 
other rights and obligations, are being considered from new 
points of view, and the old landmarks defining legal duties 
are being removed, or buried under new conceptions and 
theories. The modifications in statutory law that have been 
made of late, and the further changes in legislation which 
are likely to come soon, will give rise to numerous new 
questions that will call for study and adaptation by lawyers 
in every kind of practice. In the humbler as well as in the 
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higher walks of professional activity, lawyers ought to be 
more influential than ever before, as leaders in the safe and 
conservative development of the race. To. that end conduct 
in the office and in the courts should be governed by high 
conceptions of duty. No such leadership can be maintained, 
or ought to be maintained, if lawyers are peculiarly selfish 
or mercenary. In their own interest as well as for the 
common good, their reputation, in this particular, ought to 
be carefully guarded. 

To the lawyers of the state and nation we must look, 
much more than to any other class, for the preservation of 
the principles and rules of constitutional government estab- 
lished by our fathers, which now seem to be in peculiar 
peril. For more than a century and a quarter we have lived 
under a * representative government. The wisdom of the 
framers of the Constitution prescribed this form of govern- 
mental management as the only one that is safe and practica- 
ble for a great republic like ours. Under present conditions, 
when the country has extended its boundaries from ocean to 
ocean, and has taken the control of oriental peoples and 
great islands of the sea, and when its population has multi- 
plied many times, and has changed in character by the 
introduction of diverse foreign elements, we are confronted 
with the question whether we can safely give up representa- 
tive government, and conduct our affairs by the methods of 
the New England town-meeting of colonial times; without 
the aid of such courts as then existed, but with courts 
whose decisions can be set aside by popular vote, and with- 
out legislative bodies finally to make laws, but with legisla- 
tors whose action shall be subject to an initiative and 
referendum, whereby legislation, instead of resting ulti- 
mately upon the careful deliberations of representative men, 
shall be enacted or rejected by individual voters, acting 
separately in their polling places. 

Whatever our respective views may be upon questions 
like this, lawyers will exert a powerful influence in guiding 
the course of the country in these uncertain times. We 
have all taken an oath to support the Constitution of the 
United States as well as the Constitution of Massachusetts. 
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It is safe to assume that, generally, we are lovers of the 
constitutional government under which we live, and that we 
shall advocate radical changes in it only when convinced 
that they are practicable and would be helpful. 

In dealing with these important questions of governmental 
policy our profession has before it great public duties, 
in the performance of which all can take part with different 
degrees of personal influence and power. I predict that 
the lawyers of Massachusetts will be in the future, as they 
have been in the past, an enlightened and conservative 
force, constantly striving for progress in the right direction, 
and, at the same time, maintaining the fundamental princi- 
ples of government upon which alone a great republic can 
safely rest. 
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William Schofield was born in Dudley, Massachusetts, 
February 14, 1857. After graduating from Harvard Col- 
lege in 1879 he devoted a year to special studies and 
graduated from the Harvard Law School in 1883. 

He was admitted to the Suffolk Bar in 1884, while serv- 
ing as private secretary to the late Justice Horace Gray of 
the United States Supreme Court, and in 1885 he began the 
practice of law in Boston. 

From 1886-1889 he was instructor in torts at the Har- 
vard Law School and from 1890-1892 was instructor in 
Roman law in Harvard College. He was elected to the 
General Court from Maiden in 1899 and remained there 
three years, when, in December, 1902, Governor Crane 
appointed him to the Superior Bench. 

On June 6, 1911, he was appointed United States Cir- 
cuit Judge to succeed the late Judge Francis C. Lowell, 
but on account of illness he only sat in court a few days. 
He died June 10, 1912. 

Thomas McCrate Babsox was born in AViscasset, 
Maine, May 28, 1847. He graduated from the Harvard 
Law School in 1868, and the following year opened an 
oflSce for the practice of law in Boston. 

In 1877 he served one year as a representative in the 
Legislature from old Ward 16. Li April, 1879, he entered 
the Law Department of the City of Boston as fourth 
assistant city solicitor under John P. Healy. He became 
first assistant in 1885, and was appointed Corporation 
Counsel by Mayor Matthews in 1891. In 1895 he was 
transferred by Mayor Curtis to the oflSce of city solicitor 
and there remained until July, 1904, when the office of 
city solicitor was abolished, and he again became Corpora- 
tion Counsel, which office he held until his death, March 5, 
1912. 
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George Alexander Otis Ernst was born at Cincin- 
nati, Ohio, November 8, 1850, the son of Andrew H. and 
Sarah Otis Ernst. After his father's death in 1860 the 
family moved to Boston, and his education was completed 
at eastern schools and at Harvard College, from which he 
graduated in 1871. Mr. Ernst then studied law for nearly 
two years at the Harvard Law School. He began the prac- 
tice of the law in Boston in 1875 and continued in inde- 
pendent practice up to the time of his death. He was 
much interested in the law relating to women and was 
i^uthor of a treatise on " The Law of Married Women in 
Massachusetts." Mr. Ernst throughout his life was active 
in public matters. In 1883-1884 he served in the State 
Legislature and took an active part in the preparation and 
passage of the first civil service law of Massachusetts. In 
1900, running as an independent, he was elected a member 
of the Boston School Committee, and as such brought about 
many reforms in the school system and paved the way for 
the reorganization of the School Committee which shortly 
after followed. In 1907 he was appointed a member of the 
original Finance Commission of Boston. A colleague says 
of him, ** It was he of all others who kept the commission 
at its unceasing duties. To him therefore is peculiarly due 
the important achievements of that commission toward civic 
betterment." In 1910 he was appointed chairman of the 
Bureau of Municipal Research of Boston and held that posi- 
tion until his death, June 13, 1912. In 1911 he prepared 
a valuable historical review of the Boston School System. 

Olcott Osborn Partridge was born at Pittsfield, 
Massachusetts, September 16, 1873. He graduated from 
Williams College in 1894 at the head of his class. After 
graduation he studied law in Pittsfield in the office of Hon. 
Charles E. Hibbard from 1894 to 1896, and then took 
a special course at the Harvard Law School for two years. 
He was admitted to the Massachusetts Bar in 1898 and for 
the next five 3^ears was associated in Boston with H. Eugene 
Bolles, Esq., after which he practised for himself in Boston 
until his death. May 6, 1912. 
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Sidney Atwood Phillips was born in Boston on March 
14, 1847. His family moved to Framingham in the early 
fifties and he lived there the rest of his life. He graduated 
from Dartmouth College in 1869 and then studied law in 
Dover, New Hampshire. In 1874 he was appointed clerk 
of the First District Court for Southern Middlesex County, 
but resigned in 1878 to take up general law practice. He 
served many years on the school committee, also as a trustee 
of the town library, as a member of the Republican Town 
Committee and as town counsel. He died in July, 1912. 

Henry W. Putnam, the son of George and Elizabeth A. 
(Ware) Putnam, was born in Roxbury, Massachusetts, 
April 29, 3 847. He graduated from Harvard College in 
1869 and was admitted to the Suffolk Bar in 1872. He 
held the position of assistant city solicitor of Boston from 
March 4, 1875, until his resignation, October 1, 1878. 
For six years he served as overseer of Harvard College, 
1886-1892. He was trustee of the Roxbury Latin School 
and chairman of the Board of Directors of the Germanic 
Museum Association. 

He delivered the city oration on July 4, 1893, and the 
oration at the dedication of the monument to General 
Joseph AVarren, in Roxbury, June 17, 1904. 

He was in active practice at the bar from the time of his 
admission until his death. JFor twenty-six years he served 
as a member of the Council of the Bar Association of the 
City of Boston. 

He died at Roxbury, where he had always lived, on May 
18, 1912. 

Charles B. Stone was born at West Acton, Massachu- 
setts, July 17, 1848, and died at Los Angeles, California, 
September 29, 1912. He lived and practised law in West 
Acton and was a member of the firm of Avery and Stone^ 
He retired from practice in 1907 and during the remainder 
of his life took annual trips to Florida and California. 
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Henry F. Strout was born March 2, 1867. He went 
to St. Marks School and graduated from Harvard College 
in 1890. After spending one year in Germany he went to 
the Harvard Law School from which he graduated in 1894. 
He was admitted to the law firm of Strout and Coolidge in 
Boston, which was dissolved by the death of the senior 
member Hon. A. A. Strout. 

Mr. Strout traveled extensively and spent several years 
abroad. He died August 22, 1912. 

Henry Holmes Thayer, of Worcester, son of Hon. John 
R. Thayer and Lora C. Thayer, died suddenly of heart 
trouble on November 28, 1912. Born in Worcester on 
November 25, 1873, he received his primary education in 
the schools of that city and in the fall of 1892 entered 
Harvard College. Obtaining his degree of A.B. in 1896, 
he entered the Harvard Law School and graduated from it 
with the degree of LL.B. in 1899. Upon his admission to 
the bar a month later, he entered the law office of Thayer 
and Rugg in Worcester, which firm was composed of his 
father and Arthur P. Rugg, Esq. In 1900 he was admitted 
to the firm and he remained a member of it until its dissolu- 
tion in 1906, when Mr. Rugg withdrew to become a Justice 
of the Supreme Judicial Court. He then formed a partner- 
ship with his father under the name of Thayer and Thayer, 
which connection he maintained up to the time of his death. 
At the time he was seriously suggested for appointment to 
the Superior Court Bench, but discountenanced the sugges- 
tion, preferring to acquire further experience as a practi- 
tioner before accepting a position on the judiciary. 
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